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RESPONSIBILITY FOR TORTIOUS ACTS: 
ITS HISTORY. — III. 


N the first article of this series we noticed briefly the develop- 
ment of the primitive superstitious and irrational conception 
through several stages, in each of which the change in social 
growth led to discriminations based more and more on rational 
ideas ;! but we left this growth at a period—the Norman Con- 


quest — when the primitive notions, by which the responsibility 
for harm was associated with certain sources, were by no means 
left behind. Of the subsequent forms of this development in the 
realm of Agency we have seen something in a second article. It 
remains to trace the change in the other groups, — a process much 
more complicated. The groupings there made for convenience — 





1 In addition to the authority of Prof. Dr. Brunner (in the former article) on the 
nature of primitive Germanic notions, may here be noted a quotation from an article, 
by M. P.-F. Girard (“ Nouvelle Revue Historique,” etc., 1888, at p. 38), on the Roman 
Noxal Actions, in which a similar development in Roman Law is demonstrated: 
“There is a phenomenon which one can discern throughout all antiquity, —that is, 
vengeance, the physical, unreasoning emotion, which drives the victim of an injury to 
4 violent reaction against the immediate author of the injury. He who regards himself 
as offended against, takes vengeance for the offence as he will and as he can, alone or 
with the help of others, recognizing only the brute fact that he has suffered, and domi- 
nated by a feeling of resentment measured solely by the harm he has undergone... . 
The victim of the harm knows nothing but the harm done to him. He does not con- 
cern himself with the intent of the doer. ... He therefore revenges himself for the 
harm-causing act, even though it may have been unintentional. . . . Moreover, for the 
same reason, the victim takes his revenge, even where the immediate author of the 
harm is not capable of intending it, — where it is not a human being, but an animal, or 
an inanimate object.” 
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harm from (a) a personal deed, (4) an animal, (¢) an inanimate 
thing — must here be abandoned, and the line of tracing must be 
accommodated to the groupings which are most marked in the 
precedents of 1300-1800; the effort in hand being always to make 
out the subjective course of legal thought in its progress towards 
the accepted standards of to-day. The topics then may be fol- 
lowed down in this order: 1. Personal Deed; 2. Self-defence ; 
3. Deed of an Infant and of a Lunatic; 4. Keeping of Fire; 
5. Keeping of Animals, with reference to (a) land trespasses, 
(6) trespasses by biting, etc.; 6. Keeping of Dangerous Things 
in general. 

1. Personal Deed. — Here, about the 1200s, the responsibility 
was still absolute, and irrespective of personal blame in producing 
the harm. In homicide, at least, the slayer by misadventure for- 
feited his goods and paid some fine or fee to the king, though his 
life was spared; while in probably all torts the harm-doer paid 
some compensation to the injured party. What we have to note 
is, first, that no distinction as to negligence or the like was yet 
made ; it was either “ misadventure,” “unwitting,” —that is, not 
intentional, —or wilful, intentional. Secondly, we note that the 
state of things still corresponded in essence with prevailing ethical 
notions ; the man was getting fair dealing as far as the standards 
of the time went. Our object must be to discover how and when 
the notion got away from these tests. The first circumstance we 
perceive is that the penal law was already getting away from them, 
as is shown by the sparing of the life; and as the purposes of a 
penal law became more and more clearly realized, we may suppose 
that the penal treatment grew less and less rigorous as time passed ; 
though the forfeiture remained in name at least even in Black- 
stone’s time. But a distinction was early made between penal 
and civil consequences, as the case 6 Edw. IV., zufra, indicates. 
This rested probably on the ground, still very properly accepted, 
that “in all civil acts the law doth not so much regard the intent 
of the actor as the loss and damage of the party suffering” (1681, 
Lambert v. Bessey, zmfra). But to-day we do certainly consider, 
not merely the sufferer’s damage, but the blamableness of the 
defendant’s conduct ; while no such distinction was yet made, in 
the 1300s, even in cases of mere “misadventure.” We have still 
therefore to trace the transition in this respect. Now, it has been 
generally supposed that until the present century (earlier in this 
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country,! later in England?) the old notion continued, that the 
rationalization never proceeded any further than to posit a volun- 
tary act by the defendant ; that if from a voluntary act a Trespass 
— that is, a direct and immediate injury — followed, nothing could 
save the defendant from civil responsibility. And no doubt this 
came to be at least the preliminary test, the size gua non, showing 
itself most prominently in the rule of pleading that if there had 
been no such voluntary act, then there was not even a prima facie 
Trespass. But more than this the whole course of precedents 
and of contemporary legal opinion does not allow us to believe. 
The evidence seems certain that the rationalization towards the 
line of present standards began at a much earlier period than has 
been supposed. In other words, there has never been a time, in 
English law, since (say) the early 1500s, when the defendant in an 
action for Trespass® was not allowed to appeal to some stand- 
ard of blame or fault in addition to and beyond the mere question 
of his act having been voluntary; 2. ¢. granting a voluntary act, 
he might still excuse himself ® (apart from excuses of self-defence, 
consent, and the like). At first this test, naturally, was vague 
enough. “Inevitable necessity,” “unavoidable accident,” “could 





1 Vincent v. Stinehour, Harvey v. Dunlop, Brown v. Kendall (1835-1850), in 
Appendix. 

2 Stanley v. Powell (1891), in Appendix. 

8 See, for example, the language of Grose, J.,in Leame wv. Bray (Appendix) ; the 
argument for the defendant in Holmes v. Mather (Appendix) ; Lord Cranworth, in 
Fletcher v. Rylands, L. R. 3 H. L. 330: “ When one person, in managing his own 
affairs, causes, however innocently, damage to another, it is obviously only just that he 
should be the party to suffer;” and 5 Harv. Law Review, 36: “The rule, so welt 
settled in America, that inevitable accident is a good defence to an action of tres- 
pass for personal injuries, has not hitherto found entire favor with the English courts. 
There crept very early into the English law a principle, which the courts have been 
slow to repudiate, to the effect that he who acts voluntarily acts at his peril, and is 
responsible for personal injuries to another resulting from his acts, though the injury 
be the outcome neither of wilful wrong-doing nor of negligence. The few cases in 
which a defence has been allowed have been decided either upon principles of expe- 
diency or upon questions of pleading. ... The English judges have obstinately 
refused to adopt squarely the reasoning of the American courts, that where a man 
uses due care he is not responsible for results which could not have been foreseen, 
and, while practically arriving at the same results in a number of cases, have based 
their decisions upon narrow and unsatisfactory grounds.” The writer’s opinion, 
originally to this effect, was not changed until the evidence below was laid before him. 

* Gibbons v. Pepper, 1 Ld. R. 38; Knapp vz. Salsbury, Boss v, Litton, Goodman z. 
Taylor, Hall v. Fearnley, izfra, Appendix. 

5 For a qualification as to trespasses to realty and to personalty, see izfra. 

6 Originally the distinction requiring this to be done by an affirmative plea in justifi- 
cation seems not to have prevailed. 








444 HARVARD LAW REVIEW. 


not do otherwise,” served indiscriminately to hit off, in judicial 
language, the reasons of justice on which they equally exempted 
him who acted in self-defence, and him who had not been to blame 
for what we now call “negligence,” and him who tre<passed on the 
plaintiff's land to avoid a highway attack! The phrases, “non 
potuit aliter facere” and “inevitable necessity,” served as leading 
catchwords for many centuries; and even up to the 1800s we 
find court and counsel constantly interchanging “inevitable acci- 
dent” and “absence of negligence or blame.”2 The precedents 
show us, then, that somewhere about 1500 a decided sloughing-off 
of the last stage of the primitive notion took place, and a defend- 
ant could exempt himself in this sort of an action if his act, though 
voluntary, had been without blame ; the standard being more in- 
definite, and perhaps not as liberal, as to-day, but not different in 
kind. The statements and interpretations of standard contempo- 
rary authors may also be noted as pertinent data towards what we 
are searching for, the estimates of legal responsibility actually 
prevailing. But it would seem that towards the latter half of this 
century the opinion at the bar in England misconceived the lan- 





1 Br. N. B. iii. 229, No. 1216 (A. D. 1236-37), where in a killing in defence he is 
pardoned, the test being “quia non potuit aliter evadere manus eius;” ib. iii. 107, 
No. 1084 (A. D. 1225), “aliter enim mortuus esset;” (1319) Y. B. 12 Edw. II. 381, 
“since the defendant could not otherwise escape;” (1459) 37 H. VI. 37, pl. 26, the 
defendant trespassed to avoid the attack of the plaintiff on the highway, held justifia- 
ble, “ because he could not do otherwise than this ;” Choke, C. J., in Thorn-cutting 
case (6 Edw. IV. 7, 18, 1466): “ As to what was said about their falling in, ipso invito, 
that is no plea, but he ought to show that he could not do it in any other way, or that 
he did all that was in his power to keep them out;” see also Catesby, 7” arg. ; Britton 
(Nichols), i. 15, “from necessity to avoid death;” Bacon, Maxims, v., “impossible to 
do otherwise ;” Blackstone, J., in Scott v. Shepherd: “ Not even menaces from others 
are sufficient to justify a trespass against a third person ... nothing but inevitable 
necessity,” citing Weaver v. Ward, Dickenson v. Watson, Gilbert v. Stone; counsel in 
Gibbons v. Pepper, 4 Mod. 405, “for it was no neglect in him, and the mischief done 
was inevitable ;” and the authorities in the Appendix, passim. 

2 Buller’s Nisi Prius, infra, “that it was inevitable, and that he committed no 
negligence ;” Comyn, zfra, “inevitable and without any neglect ;” Espinasse, infra, 
“involuntary and without fault ;” Lord Denman, in Boss v. Litton, i#/ra, “ inevitable 
accident,” z. ¢. “one which the defendant could not prevent ;” Patteson, J., in Cotterill 
v. Starkey, infra, to the same effect; Nelson, C. J., in Harvey v. Dunlop, infra, “ from 
inevitable accident, or which in law or reason is the same thing, from an act that ordi- 
nary human care and foresight are unable to guard against ;” Center v. Finney, ##/ra, 
“wholly unavoidable and no blame imputable;” Selden, J., in Dygert v. Bradley, 
infra, “ When we speak of an unavoidable accident, in legal phraseology, . . . all that 
is meant is that it was not occasioned in any degree, either remotely or directly, by the 
want of such care or skill as the law holds every man bound to exercise ;” and other 
cases passim. 
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guage of some of the earlier cases,! and it became necessary to 
review them in two cases (Holmes v. Mather, 1875; Stanley v. 
Powell, 1891), in which the doctrine was finally settled for England 
that the defendant’s attention to the requirements of due care 
may be (not necessarily always is) a defence, even where a tres- 
pass has been done. The same doctrine (“there must be some 
blame or want of care and prudence to make a man answerable in 
trespass”) had long before been laid down in this country, and that, 
too, purely as a matter of the right reading of the precedents.” 

In trespasses to personalty ® and to realty there had originally 
been a disposition, at the time the general tendency to mitigation 
began, to carry it out in this field also. For instance, Rede, C. J., 
in 21 H. VII. (1506),* declared that “where the executors take 
the goods of a stranger with those of the testator, they are excus- 
able for the taking in trespass,” because “one cannot prima facie 
know perfectly which goods belong to the testator and which to 
the stranger ;” and the excused trespass of the oxen in 22 Edw. 
IV. (1483) 8, 24, seems to rest on a similar notion, while Choke, 
C. J., shows it clearly in the Thorn-cutting case (1446).5 But this 
tendency soon disappeared,® probably for reasons of policy, which 
are still accepted as valid ;7 and no such defence is now admissi- 
ble, except in trespasses or conversions of personal property under 
exceptional circumstances.® 

2. Self-defence. — Here, as we have already seen, the Statute of 
Gloucester (1278) provided that, in crown cases, the slayer in self- 
defence (though forfeiting his goods) should receive a pardon by 
the king’s favor if he pleased. The earlier cases of this sort are: 
(1302) Y. B. 30-31 Edw. I. 513 (Rolls ed.); (1338) Y. B. 12 





1 Probably owing chiefly to the expressions of Grose, J., in Leame v. Bray (Appen- 
dix), These, taken apart, appeared to support, and perhaps were intended by him to 
support, the stricter view. The other and later cases show that Lord Ellenborough 
(also a judge in Leame v. Bray) did not hold it. 

2 See Vincent v. Stinehour, Harvey v. Dunlop, and other American cases in the 
Appendix. 

No doubt the doctrine of “acting at peril” to-day covers the situations involved in 
some of these cases ; for this see the last head in this article. 

8 Including cases where to-day trover would lie. 

# Quoted in Appendix. 

5 6 Edw. IV., in Appendix. 

6 Basely v. Clarkson, 3 Lev. 37 (1681). But it perhaps lingers in Beckwith v 
Shordike, Appendix. 

7 See Holmes, “ The Common Law,” 151. 

8 £Z. g. Wellington v. Wentworth, 8 Metc. 548. 
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Edw. III. 533 (Rolls ed.); (1338) Y. B. 21 Edw. III. 17, pl. 22; 
(1349) Fitzh. Abr., “Corone,” 261; (1370) ib. 94, 41 Ass. 21 
(1368, appeal of mayhem). Yet the practice as to a pardon varied, 
for in two of these cases (1302, 1349) the defendant was apparently 
set free immediately.1 By 1624 (Dever’s Case, Godbolt, 288) the 
forfeiture was not required. In civil actions of trespass, however, 
the mitigation was longer in coming. In 1294? and in 1319° the 
defendant was obliged to respond; but in 1400,‘ and ever since, 
the plea is accepted as a complete defence. Yet its whole scope 
was not fully realized at first. For instance, in the very case 
preceding that of 1302, in which the defendant was set free for 
killing a wheat-thief in self-defence, the defendant (in a crown 
case) who killed a wheat-thief in defence of his brother was sent 
to prison ;° and in 1436,° when it was agreed that in all justice 
“it is lawful for a man to aid his master,” it seems to be a case of 
first impression. 

3. Lunatics and Infants.— The natural result of the primitive 
notion would be to hold the lunatic liable, no less than the slayer 
by misfortune; and in fact the two stood at this time on the same 
footing. 

“It was presented that a certain lunatic wounded himself with a knife, 
and, after he recovered from his infirmity [lunacy] and received the rites 


of the church, he died of his wounds ; his chattels were confiscated ” 
(1315).’. In 1330 a lunatic homicide is given a king’s charter of pardon.® 


But the popular superstitions in such matters prevented as rapid 
an approach as might have been expected towards a rational treat- 
ment, even in criminal cases, of lunatic harm-doers, as is shown 
by the condition of prisons and of the legal tests of lunatic respon- 
sibility up to the present century. It would seem that a similar 
inability to make allowances served for a long time as in part a 
basis for tortious responsibility ; though doubtless as much or more 
influence is to be attributed to the maxim, so powerful in the sphere 
of deeds and contracts, that “no man of full age shall be, in any 
plea to be pleaded by him, to be received by the law to stultify 
himself.” ® However, by Lord Bacon’s time, the principle was 





1 A pardon was required as late as 1489 (Fitzh. Abr., “ Corone,” 61). 
2 Y. B. 21-22 Edw. I. 586 (Rolls ed.). 


8 Y. B. 12 Edw. II. 381 (Rolls ed.). 4 Y. B. 2 H.IV. 8. pl. 40. 
5 Y. B. 30-31 Edw. I. 518 (Rolls ed.). 6 14 H. VI. 24, pl. 72. 
7 Fitzh. Abr., “ Corone,” 412 (1315). 8 Ib. 351. 


® Beverley’s Case, 4 Co. R. 123 4 (1603). 
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maintained in the form that a lunatic was responsible for his torts 
in the same way as an ordinary person. 

The development was quite otherwise with the responsibility of 
Infants. In Germanic custom the male child was without a stand- 
ing in the community as an obligor or an obligee. Like the master 
for the slave, the father answered for and made claims on behalf 
of the child? The ceremony of investing him with arms as a 
wehrhaft, or weapon-bearing member of the community, was the 
usual period for the assumption of rights and liabilities; and this 
customarily (not always) took place at the age of twelve. Hence 
we find, in Anglo-Norman days, the age of twelve years as the 
earliest at which liability can begin (and that for boys and girls 
equally). We soon see, however, a tendency to reduce this age- 
limit,* and the twelve-year rule came to be disregarded in criminal 
cases ;® while a seven-year limit appears in later criminal law as 
the subject of a presumption against criminal intent.6 The case 
of 35 H. VI. 11, pl. 18 (1457) is usually given as the first in 
which an infant was held liable in Trespass.’ But the language of 





1 Bacon, Maxims, vii. (1630) ; Weaver v. Ward, Hobart, 134 (1616). 

2 See Brunner, Deutsche Rechstgeschichte, i. 76; and some references to Anglo- 
Saxon laws in Hale’s Pl. Cr. i. 20 ff. Notice the same notion of legal disability in one 
of the two forms of the writ of pardon for infants in the Registrum Brevium (309 4), 
where the infant is discharged, but is to come up again and answer, if any one raises 
the question after he has arrived “ad legitimam ztatem.” 

8 Temp. Edw. I. Y. B. 30-31 Edw. I. 529 (Rolls ed.). A boy had set up a mark 
inside the house, and in shooting, his arrow accidentally went without and killed a 
woman. Justiciarius: “Since he is not of the age of twelve years he is not a felon, but 
good and loyal.” And as he had absconded, it was publicly proclaimed that he might 
return if he would. 

# 1302. Y. B. 30 Edw. I. 511 (Rolls ed.), One who killed in defence of his brother 
was committed to prison; and it was said that he was under twelve years of age. 
Spigurnel, J.: “If he had done the deed before his age of seven years he should not 
suffer judgment ; but if he had done any other deed not causing the loss of life or limb, 
though against the peace, he should not answer, because before that age he is not of 
the peace.” The taking of seven years seems to be a borrowing from the Roman law. 
See Hale’s Pl. Cr. i. 20 ff. 

5 1338. Y. B. 12 Edw. III. 627 (Rolls ed.): “Itan, a girl of thirteen years, was 
burnt for that while she was the servant of a [certain] woman she killed her mistress; 
and [this] was [so] found ; therefore adjudged [to be] treason. And it was said that 
by the old Jaw no one under age was hung, or suffered judgment of life or limb. But 
Spigurnel found [a case] that an infant of ten years killed his companion and concealed 
him, and he was hung, since by the concealment he showed that he knew how to dis- 
tinguish between evil from good. And thus malitia supplet etatem.” 

6 Reg. v. Smith, 1 Cox Cr. C. 260. 

7 The child was four years of age. The judge says: “Can you find it in your con- 
science to declare against this child of so tender an age? I think that he did not know 
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the Court there shows (the penal idea being still at that time 
attached to the idea of a trespass) a disposition to exempt the in- 
fant; and the reason given for refusing to discharge him as inca- 
pable of discretion (that the possibility of a plea of justification 
takes the power from the Court) does not put the case on any 
ground of the immateriality of intention. Moreover, in 1611? it 
was resolved by the Court that a writ of capzatur would not be 
issued in an action of vz e¢ armis against an infant; and in Temp. 
Car. I.2 an action of Case for slander against an infant was sus- 
tained on the ground that malitia supplet etatem. However, about 
this time we find infants ranked with lunatics as liable civilly on 
the general ground that the intent (2. ¢. bad intent, bad motive) 
was immaterial.® 

4. Keeping of Fire. — Here the old responsibility, in its strictest 
form, continued down to Queen Anne’s reign, and for almost the 
whole period, we may believe, as sanctioned by popular notions.‘ 
The short name of the action (“for negligent garder son feue”’) is 
a misleading one; it means merely “for fat/ing to keep in his fire,” 
and the responsibility was absolute, as may be seen from the words 
of the writ ® (quare . . . homo et femina . . . ignem suum die ac 
nocte salvo et secure custodire teneatur, ne pro defectu custodia,” 
etc.), and from the proceedings in Beaulieu v. Finglam (1400),® 
where any question of blamableness is excluded.’ The primitive 





any malice, for he is not of great strength, and you can see that before your own eyes.” 
Counsel replies that the fact remains that one of his client’s eyes is out. Counsel for 
defence claims that as in felony the Court can dismiss the case if they think his youth 
shows that he did not know he was doing wrong. But Moyle refuses, because in felony 
there is only a plea of not guilty, and no justification, and so “the justices have it in 
their discretion to dismiss him if it appears to them that he is of such an age that he 
has not discretion; but otherwise in trespass, for in a writ of trespass the party may 
justify the trespass, and not plead not guilty, and so the justices have nosuch power.” 
Then a guardian is appointed, and the defendant’s counsel is granted an adjournment 
for a conference. 

1 Holbrooke v. Dagley, Cro. Jac. 374. 8 Bacon, Maxims, vii. 

2 Hodsman ». Grissell, Noy, 129. 

4 The same popular attitude seems to have lingered in other countries; ¢. g. in 
Japan the responsibility for accidental fires continued, in the rural communities, into 
the present century ; and during a recent residence in Tokyo the writer’s landlord tried 
to have inserted in the lease a clause making the tenant responsible for all fires origi- 
nating within the house. 

5 Rastell, Entries, 8. 

6 2H. IV. 18, pl. 6. 

7 The case in 42 Ass. pl. 9 (1369), where the plaintiff lost in an action where the jury 
found that the fire fuit suddeinment illumine, the defendant knowing nothing, is not 
conclusive to the contrary; for (1) it does not appear that the defendant set the fire; 
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idea is seen remaining in the argument there made and rejected, 
that “the fire could not be alleged to be zs fire, because a man 
cannot have property in fire.” In Tuberville v Stamp (1698)? 
the old tradition was still adhered to (“be it by negligence or by 
misfortune, it is all one”); though the intervention of a sudden 
wind-storm was treated as an available excuse.2 In 1700‘ a similar 
action failed, apparently only by bad pleading; but in 1712 (10 
Anne, c. 14, par. 1) the responsibility for accidental fires in houses ® 
was abolished by the legislature.® 

5. Keeping of animals.—(a) In trespasses of animals by 
biting or otherwise wounding we find the rule on English soil to 
be a lineal successor of the form already seen in the North French 
records,’ that the owner “did not know the animal’s vice.” The 
three writs in the Register ® begin by alleging that the defendant 
“quosdam canes ad mordendum oves consuetos apud B. scienter 
retinuit,” “quemdam canem ad mordendos homines consuetum ® 
apud L. scienter retinuit,” ‘“‘quemdam aprum ad percutiendum ani- 
malia consuetum apud W. scienter retinuit.”"” Sometimes, espe- 
cially for dogs, we find a modification of the old rule, the same in 





(2) Rolle (Abr. r, pl. 2) thinks the v7 ¢¢ armis spoiled the writ; (3) 2H. IV., supra, is 
unmistakable. For other cases, see (1450) 28 H. VI.7, pl. 7; (1582) Anon. Cro. El. 10; 
and also Rolle’s Abr. Act. on Case, (B) Fire. 

1 So, also, in Tuberville v. Stamp, “ The fire in his field is his fire as well as that in 
his house.” 

2 1 Salk. 13; Comb. 459; Skinner, 681 ; Carth. 425. 

8 The doubts there expressed because the fire was started in the field, not in the 
house, arose hardly from the fact that the tradition dealt only with fire in a house (for 
the writ does not betray this, nor does Germanic tradition), but from the fact that it 
was started by a servant, and the old rules about absolute responsibility for deeds done 
in the house and by the household became the source of confusion. 

* Allen v. Stephenson, 1 Lutw. 36. 

5 Extended by 14 G. III. c. 78, s. 86; 7 & 8 Vict. c. 87, s. 1, to “ estates.” 

6 Blackstone (i. 131) and Lord Lyndhurst (1 Phill. Ch. Cas. 320) misunderstood 
“ accidentally ” to include “ negligently ” in these statutes. This was corrected by Phil- 
liter v. Phippard, 11 Q. B. 347 (1847); Bacon, Abr. Case, had the right interpretation. 

7 Ante, VII. 327, 328. 

8 Reg. Brev. rro. 

9 The writ reads “ mordendum ” and “consuetos,” and the terminations should ap- 
parently be exchanged. 

10 Compare Selden Soc., Court Baron, 131 (1320): “['The jurors present] that the 
said John the Swineherd has a dog which ate a rabbit of the lord . . . And that a dog 
of the Vicar often chases hares in the field (fine 3¢.) . . . And that the dog of John 
Manimester chased a sow of John Albin, so that he lost her pig, to his damage, taxed 
at 18¢., which the Court awards, etc., and John Manimester is in mercy (6¢.).” Also 
p. 52. Here it seems that there was not always an allegation of the scienter, or even of 
the habit, in these lower courts. 


60 
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idea though somewhat different in form, intimating that liability 
ensued where the vice and the knowledge could not be shown, if 
the owner incited the animal to the trespass ;! 2. e. the same broad 
idea, of Command or Assent, as in the case of servants. The rule 
remained on this basis for several centuries,? though the form of 
the usual writ seems to have changed slightly. By Lord Holt’s 
time it was found desirable to rule that a sc¢enter was not necessary 
in the case of animals “ naturally mischievous in their kind;”* and 
his admirably concise statement of the rule has since prevailed, 
giving Courts nothing to do but apply it to varying circumstances ; 
though even in this apparently simple task they have sometimes 
found that they had an elephant on their hands.5 

(4) But for land-trespasses of animals the old strict liability 
continued in full force. Some indications appear of a tendency to 
impose a greater penalty for trespasses repeated after a first tres- 
pass has occurred ;® but no such relaxation seems to have main- 





1 Britton (Nichols’ ed.) i. 15: “ Let it be inquired . . . [if the killing was] bya beast, 
whether by a dog or other beast, and whether the beast was set on to do it and encour- 
aged to do such mischief, or not, and by whom, and do of all the circumstances.” 
Fitzh. N. B., Trespass, 89, L. ‘‘ And if a man do incite or procure his dog to bite any 
man, he shall have an action of trespass for the same ;” following a writ for inciting 
dogs to bite sheep. In 3 Edw. III. 3, 7 (1330), a bill lays the “ incitement ” of the dogs 
to bite the sheep. See also 13 H. VII. 15, pl. 10 (1498). 

2 Buxendin v. Sharp, 2 Salk. 662 (1697); s.c. Bayntine v. Sharp, r Lutw. 36; Smith 
v. Pelah, 2 Stra. 1264 (1747). In Millen v. Fandrye, the Court seem to have had in 
mind mainly the land-trespass of the dog (Popham, 161). See Laws and Liberties of 
Mass. (1648), “Sheep ” (Whitmore, 191): “ ... If any dog shall kill any sheep, the 
owner shall either hang such dog or pay double damages for the sheep ; and if any dog 
hath been seen to course or bite sheep before, not being set on, and his owner hath had 
notice thereof, then he shall both hang his dog and pay for such sheep....” [Re- 
enacted in General Laws of 1672, 8. v.] Probably in England, as here, the claim might 
always be based either on the habit plus the scéenter, or merely on an incitement. 

8 “ Quod retinuit quemdam canem sciens canem predictum ad mordendum oves, 
consuetum.” 

* 1700. Mason vw. Keeling, 12 Mod. 332, Holt, C. J.: “If they are such as are 
naturally mischievous in their kind, he shall answer for hurt done by them without any 
notice; but if they are of a tame nature, there must be notice of the ill quality.” The 
restriction of this rule to “‘ things in which he has no valuable property,” and the appli- 
cation of a stricter rule to things in which he has a “ valuaole property,” seems to have 
been a passing invention of Holt, C. J., in distinguishing the rule as to cattle’s tres- 
passes on realty, and has no support in preceding literature. But it may have been 
inspired, as Mr. Justice Holmes suggests, by the old idea, already noticed, that animals 
let loose could not bring home responsibility to their former owner. (“The Common 
Law,” 22.) 

5 Filburn v. People’s Palace Co., L. R. 25 Q. B. D. 258 (1890), where an elephant 
escaped. 

® See Laws of Ine, c. 49. 
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tained itself,1 and the principle was kept that “a man should so 
occupy his common that he does no wrong to another man.”? In 
modern times, as we shall see, this rule has been rationalized with 
others under the principle that those who keep things likely to do 
mischief keep them at their peril.2 There were but two modifica- 
tions made. One was the decision, in a solitary case, that in turn- 
ing the plough on adjoining land (as custom allowed) the owner 
was not liable for the trespass of the oxen in snatching a mouthful 
of grass, since “a man cannot at all times govern them as he 
will ;” here the existence of such a custom was held a necessary 
element in the exemption.t The other was the exemption from 
trespasses of cattle who wander, when driven along the highway 
lawfully, provided the driver is present and not in fault and makes 
fresh pursuit.° This seems at first to have been granted in cases 
where the plaintiff was bound by custom to fence along the high- 
way. But in this century this element disappeared, and such a 
duty now seems to play no part ;?7 and an English Court will now 
go so far as to exempt the driver (barring negligence) on the high- 
way of the bull who breaks into the traditional china-shop,* — thus 





1 Fitzh. N. B., “Trespass,” 87 A; Seld. Soc., Manorial Courts, i. 9: “ Hugh 
Tree is in mercy for his beasts caught in the lord’s garden. Pledges, Walter of the 
Hill and William Slipper. Fine, 6d.” Accord., pp. 7, 10, 12, 13, 15,18, 37, 90, 183; 
also 114: “one sow and five small pigs of John William’s son entered the court-yard 
of Bartholomew Sweyn and did damage among the leeks and cabbages. . . . Therefore 
let John make satisfaction to him for the said 2d. and be in mercy for his trespass.” 
These cases date from 1247 to1294. Add Y. B. 27 Ass. 14, pl. 56 (1354). 

2 Y. B. 20 Edw. IV., pl. ro (1481) ; “ Doctor and Student,’’ I. 9 (Muchall’s ed., 31) 
(1518) : “ Every man is bound to make recompense for such hurt as his beasts shall do in 
the corn or grass of his neighbour, though he know not that they were there ;” under 
the head of things which are doubtful upon the law of reason. Noy, Maxims, c. 44 
(1642), borrows the same language. 

8 Blackburn, J., in Fletcher v. Rylands, infra. 

* Y. B, 22 Edw. IV. 8, pl. 24 (1483). But compare also 2 Rolle’s Abr. 566 (1618) : 
“If a man has a road along my land for his beasts to pass, and the beasts eat the grass 
in morsels in passing, this is justifiable ;” adding, “this is to be understood as done 
against his will.” 

5 Y. B. 10 Edw. IV. 7, pl. 19 (1471); Y. B. 15 H. VII. 17. pl. 13 (1502), semble ; 
Fitzh., N. B. 128, notes, 

6 Rastel’s Entries, 621, and cases just cited; Dovaston v. Payne, 2 H. Bl. 527 
(1795). It was always an excuse that the plaintiff was bound, by agreement or by cus- 
tom, to fence against the defendant; and the modification in question was apparently 
treated as merely one phase of this, the plaintiff being bound by custom to fence against 
the highway. 

7 Goodwyn v. Cheevely, 28 L. J. Exch. 298. 

8 Tillett v. Ward, L. R. 100, B, D. 17 (1882). 
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bringing true the law laid down by Doddridge, J., in 1605,! which, 
however, was probably not good law in his day.2. With this his- 
tory for the rule, it is in appearance strange that it should not have 
been applied equally to dogs as to other animals. The explanation 
seems to be that in the Germanic days, from which the traditions 
come down, the dog was not a domesticated animal, — was only a 
half-savage hanger-on in the human communities, as he is to-day 
in many parts of the world. Belonging to nobody, nobody was 
responsible for him ;* and by the time man’s relation to him could 
be said as a usual thing to be one of control or possession, the tra- 
dition was all against making his owner responsible (barring wil- 
fulness) for his trespasses to land. Such seems to have been the 
judicial attitude up to this century, and not by any means on 
grounds of tradition merely; but although Victoria has reached a 
different result,5 and although in this country Dog Acts have dealt 
decisively with the acts of a dog, the law of England on the subject 
cannot yet be said to be declared.® 

6. Sundry Acts; Acts at Peril, We. have now traced down to 
modern times the doctrines of Responsibility in the typical classes 
of acts found expressly regulated in the primitive law ; and every- 
where there has been more or less rationalization of the rules. In 
some classes (¢. g. keeping cattle) the duty is made an absolute 
one for all in similar situations ; in others the question of culpabil- 
ity is reopened as to due care in each case on its circumstances ; 
but in all there has come to be assumed some degree of fault suffi- 
cient to amount to culpability. There are, however, numbers of 
acts not falling under the classes above traced ; and the question 
arises, What has been, historically, the canon of Responsibility with 





1 Millen v. Fandrye, Poph. 161: “ A man is driving cattle through a town, and one 
of them goes into another man’s house, and he follows them, trespass does not lie for 
this.” 

2 Danby and Moyle, JJ., in 10 Edw. IV. 7, pl. 19 (1471). 

8 Trained hunting-dogs and the like were the exception. 

* Millen v. Fandrye, Poph. 161 (1605); Beckwith v. Shordike, 4 Burr. 2092 (1767) ; 
Brown v. Giles, 1 C. & P. 118 (1823). 

5 Doyle v. Vance, 6 Vict. L. R. (Law) 87 (1880). 

6 Read vw. Edwards, 18 C. B. N. s. 260 (1864). 

On the general subject, a comparison of the Colonial law is interesting. (1646. Laws 
and Liberties of Mass., 1660. Tit. “ Cattle,” Whitmore’s ed. 131.) The common-law 
rule is changed, and the owner of land must fence it against “ great cattle ;” but the 
scienter analogy is adoptzd for the new rule; “nor shall any person knowing, or after 
due notice given, of any beast of his to be unruly in respect of fences, suffer such beast 
to go . . . without such shackles or fetters as may restrain and prevent trespass.”. . . 
But “ for all harms done by goates there shall be double damages allowed.” 
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reference to these? When did the Courts in these cases begin to 
base an action upon negligence alone, or upon some other test? 
We are here brought to the subiect of the history of the Action on 
the Case for Negligence, so-called. But this is an inquiry too 
complex to be here taken up ; a summary reference to its probable 
history must here suffice. Looking, then, at these sundry injuries 
(other than the above classes) as the Courts of several centuries 
ago must be imagined to have approached them, we find that they 
would probably have presented themselves in one of three aspects : 
(1) There was as early as the 1600s, and probably earlier, a principle 
that one who did an unlawful act (or one who committed a trespass) 
was liable for all the consequential damage, when properly alleged 
as special damage (2) The principle ste utere tuo ut alienum 
non ledas was early familiar to the judges, and can clearly be 
traced even where it is given an English garb.2_ This was gener- 
ally employed to cover the case of an injury caused by acts done 
on one’s own land, but it was sometimes extended to cover the 
case of injuries by cattle. (3) For harm caused by a mere non- 
feasance, including many cases which we now subsume under 
Negligence, probably no action would lie.’ The word negligentia, 
as used in earlier times, meant apparently (as has been seen in 
the action for fire) merely “failure to do” a duty already deter- 
mined to exist ; thus, though the Courts constantly said that “a 
man is bound to keep his cattle in at his peril,” he is sometimes 
said to be held for “ defaut de bon garde,” * — meaning, not negli- 





1 1699: Parkhurst v. Foster,1 Ld. Raym. 479. Trespass against a constable for 
billeting a dragoon upon him, and forcing him to find meat, drink, etc. The jury found 
that the dragoon was the one who forced the plaintiff, etc. Holt, C. J. : “ At common 
law, if a man does an unlawful act, he shall be answerable for the consequences of it, 
especially where, as in this case, the act is done with intent that consequential damage 
shall be done.” 1773: Nares, J., and Gould, J., in Scott v. Shepherd, 2 Wm. BI. 893: 
“ Wherever a man does an unlawful act, he is answerable for all the consequences.” 
See also Courtney v, Collet, 1 Ld. Raym. 272 (1698) ; Reynolds v. Clarke, 1 Stra. 634 
(1722). 

2 Brian, J., in 20 Edw. IV. 10, pl. ro (1481) : “ A man should so occupy his common 
that he does no wrong to another man.” Holt, C. J.,in Tenant v. Goldwin, 2 Ld. Raym. 
1089 (1705) : “ Every man must so use his own as not to do damage to another; ” and 
also in Tuberville v. Stamp, 1 Salk. 13 (1698). Gibbs, C. J., in Sutton v. Clarke, 
6 Taunt. 29 (1815), approves this argument of counsel: “ An individual is bound so to 
restrain the exercise of his rights over his own land that he may not thereby injure his 
neighbor.” 

8 Compare the hesitation in granting assumpsit for a non-feasance. 

4 27 Ass. 141, pl. 56. See also the action for keeping a ferocious dog, where “ pro 
defectu curz ” is a part of the declaration, as in Mason v. Keeling, 12 Mod. 332. 
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gent keeping, but merely failure to keep as bound; and the 
misapprehension of this was probably the source of Blackstone’s 
well-known misstatement that the action was for “ negligently keep- 
ing” his cattle! It seems, then, that the action on the case based 
on a mere negligent doing was of little or no consequence until 
the present century,” and that it then came about partly through 
the principle of consequential damage noted above, and partly 
through the growing application of the test of negligence in Tres- 
pass, as already indicated. But this suggestion is merely one 
made in passing ; the essential point to note is that certain of the 
cases we have studied historically had become, in the present cen- 
tury, amenable to a generic test of Negligence, or Due Care under 
the Circumstances, which had somehow come to be applied to 
other cases also. What we have still to notice is the fate of those 
scattered classes of cases which never became amenable to this test 
of Due Care under the Circumstances. 

Briefly, they wandered about, unhoused and unshepherded, 
except for a casual attention, in the pathless fields of jurisprudence, 
until they were met, some thirty years ago, by the master-mind of 
Mr. Justice Blackburn, who guided them to the safe fold where 
they have since rested. In a sentence epochal in its consequences 
this judge co-ordinated them all in their true category : — 


“ There does not appear to be any difference in principle between the 
extent of the duty cast on him who brings cattle on his land to keep them 
in and the extent of the duty imposed on him who brings on his land 
water, filth, or stenches, or any other thing which will, if it escape, naturally 
do damage, to prevent their escaping and injuring his neighbor ;. . . the 
duty is the same, and is to keep them in at his peril.” * 


It is not that the phrase “at peril” was a novel one. On the 
contrary, it is an indigenous one and a classical one in our law.‘ 





1 TII. Comm. 211. Compare the sense of “negligence” in the precedents in 
Comyn’s Dig., Act. on Case for Negligence. 

2 In Mitchil v. Alestree (1677), ¢.g., the declaration alleged “improvide et absque 
debita consideratione ineptitudinis loci;” but this allegation plays little part in the 
decision (2 Lev., 172, alone has it), and the whole case is approached ina very different 
way from our negligence cases of to-day. 

8 Fletcher v. Rylands, L. R. 1 Exch. at 282 (1866). 

* Littleton, J., in 10 Edw. IV. 7, pl. 19: “It is at the peril of him who drives;” 
Doctor and Student, ii. 16 (p. 149) : “* When a man buyeth land or taketh it of the gift 
of any other, he taketh it at his peril; ” ib. ii. 27 (pp. 191, 192); Mitchil v. Alestree, in 
3 Keb. 650: “ Per Curiam: It’s at peril of the owner to take strength enough to order 
them ;” keeping gunpowder ; action for nuisance ; Holt, C. J., in Anon., 12 Mod. 342: 
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Nor is it that no previous attempt had been made at such a co- 
ordination of these kindred instances; for several such attempts, 
of more or less insight and conviction, may be found. What gave 
the exposition on this occasion its novelty and its permanent suc- 
cess was the broad scope of the principle announced, the strength 
of conviction of its expounder, and the clearness of his exposition, 
and perhaps, too, the fact that the time was ripe for its accept- 
ance.” It caught up and reconciled the absolute liabilities already 
predicated, as well in the two rules just above mentioned (conse- 
quential damage of an unlawful act, and “so use your own as not 
to injure another’s”) as in the remaining rules for trespasses by 
acts done “ at peril” (keeping cattle, shooting guns under certain cir- 
cumstances, and others already mentioned) ; it furnished a general 
category in which all such rules, whenever formed, could be placed. 
The full scope of the principle has since not always been perceived 
in individual instances; and Courts may differ, and have differed, 
as to whether particular acts (e. g. keeping reservoirs) should, 
in policy, have the principle applied to them.® But the practical 
effect of that great jurist’s opinion has been to furnish us with 
three main categories of acts to which Responsibility is affixed 
with reference to specific harm, viz. (1) acts done wilfully with 





“Tt would be at peril of builder;” Nares, J., in Parsons v. Loyd, 3 Wils. 346: “Every 
plaintiff sues out process at his peril.” Martin, B., had already phrased the same 
idea in a little different form: (1856) Blyth v. Waterworks Co., 11 Exch. 781, during 
argument: “I held, in a case tried at Liverpool, in 1853, that if locomotives are sent 
through the country emitting sparks, the persons doing so incur all the responsibilities 
of insurers; that they were liable for all the consequences,” citing Lambert v. Bessey ; 
and in Fletcher v. Rylands, 3 H. & C. 793 (lower Court), he speaks of “ quasi- 
insurers.” 

1 Holt, C. J.,in Mason v. Keeling, 12 Mod. 332 (17¢0), and Tenant v. Goldwin, 
2 Ld. Raym. 1089 (1705) ; Cockburn, C. J., in Vaughan vw. T. V. R. Co., 5 H. & N. 679 
(1850); and counsel in a few prior cases. 

2 Supplementing Lord Blackburn’s judicial utterance, the theoretical exposition of 
Mr. Justice Holmes, in cc. iii. and iv. of “The Common Law,” had served more than 
anything else to commend and establish the distinction. It has been accepted also by 
Sir Frederick Pollock, in his “ Torts,” p. 17 (apparently), and by Mr. Schofield, formerly 
instructor in Torts in the Harvard Law School, in 1 Parv. Law Rev. at 52. ; 

8 It is sometimes said, for instance, that Fletcher v. Rylands, is “not law” in - 
America or in this or that State. But such statements fail to distinguish between 
(1) the acceptance of Lord Blackburn’s principle above, and (2) its application to the 
facts in Fletcher v. Rylands. The principle is sanctioned, in one way or another, con- 
sciously or unconsciously, in every court of the country. But (a) it isnot invariably 
held to control in cases having facts like Fletcher v. Rylands; and (b) the tendency 
may perhaps be said to be in many States to restrict to as few as possible the classes 
of situations to be governed by the principle. An example of the latter attitude is 
found in the masterly opinion of Mr. Justice Doe, in Brown v. Collins, 53 N. H. 442. 
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reference to that harm; (2) acts done at peril with reference to 
that harm ; (3) acts done negligently with reference to that harm. 
We had, at the time of the Conquest, two categories only, —acts 
wilful and acts of misadventure, — and these scarcely distinguish- 
able civilly. To-day, with the process of rationalization nearly 
accomplished, we find these transmuted to three, —two of them 
in scope and conscious significance novel to the past: acting at 
peril, and acting without due care under the circumstances, It 
has been the effort in these articles to discover and set forth the 
processes by which our legal ideas, as living conceptions, passed 


from the one stage to the other. 
John H. Wigmore. 


NORTHWESTERN UNIVERSITY LAw SCHOOL, CHICAGO. 


APPENDIX. 


THE salient parts are here set forth of the precedents and the leading 
early treatises bearing on the question of negligence and inevitable acci- 
dent as an element of Responsibility in Battery, etc. The first two pre- 
cedents make the connection with those already cited from the 1200s ina 
preceding article. 


1330. Futzsherbert, Abr. Corone, 354.—“ It was found that a man killed an 
infant by misadventure while he was rolling along a stone which fell upon the 
infant, etc.; wherefore the justices remanded him to prison to await the grace 
of the king ;” and the sheriff is ordered not to put him into irons. 

1330. /b., Corone, 302. — “It was presented that a man killed another by 
misadventure, scil., he struck him on the head with an arrow [? se¢e] as he was 
going to a market, and it was adjudged misadventure, and his chattels were 
forfeit, the town was charged with the [value of the] chattels, and the town was 
also fined because it did not arrest him.” 

1400. Beaulieu v. Finglam, Y. B. 2 H. IV. 18, 6.— Action for a fire caught 
from the defendant’s fire. Markham, J., puts the case of an accidental fire 
occurring by the act of a guest or servant: “In this case I shall answer to my 
neighbor for the damage... .” Hull, for defendant: “That will be against 
all reason to put blame or default in a man where there is none in him; for neg- 
ligence of his servants cannot be called his feasance.” Thirning, C. J.: “Ifa 
man kills a man by misfortune, he will forfeit his goods, and he must have his 
charter of pardon de grace. Ad quod curia concordat.” (Here the judge, by his 
answer, clearly implies that the killer suffers in spite of his being quite blame- 
less ; and when the counsel protests that his client will be ruined] Thirning, 
C. J.: “ What is that tous? It is better that he should be undone wholly, than 
that the law should be changed for him.” [* Changed,” that is, apparently, so 
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as to take into consideration any question as to the existence of blame on his 
part.] 

1466. Y. B. 6 Edw. IV. 7, 18.— Trespass ; the defendant cuts thorns on a 
hedge, and they fell, 2fso zmvzto, on the plaintiffs land, and he entered to take 
them. Catesby, for defendant: “Sir, it has been said that if one does an 
act, though lawful, whereby wrong and damage is done to another against his 
will, still if he in any way could have avoided it, etc., then he shall be punished 
therefor, etc. Sir, itseems to me the other way.” . . . Fairfax, for plaintiff: “I 
say there is a diversity between an act resulting in a felony and one resulting in 
a trespass, for . . . when it was against his will it was not animo felonico, but 
. . . if one is shooting at butts, and his bow shakes in his hands, and kills a 
man, épso invito, . . . he shall have a good action of trespass against him, and 
yet the shooting was lawful, etc., and the wrong which the other received was 
against his will.” Brian, for the plaintiff, puts the cases of a timber falling, and 
of a blow by a stick in self-defence against a third party, “ me invito,” to which 
Littleton, J., agrees. Choke, C. J., also agrees, adding: “ As to what was said 
about their falling so invito, that is no plea, but he ought to show that he 
could not act in any other way, or that he did all that was in his power to keep 
them out, etc.” [There is nothing to show that this explanation was not agreed 
in by the other judge; and in Millen v. Fandrye it was taken as the reason of 
the decision. But this case is the first to make such a qualification. ] 

1506. Y. B. 21 Henry VII. 27, 5.— Trespass; the defendant stored the 
parson’s tithes, to save them from the cattle. Rede, C. J.: “ Although the 
defendant’s intent [motive] was good, still the intent is not material, though in 
felony it is; as where one is shooting at butts and kills a man, it is not felony. 
. . . But when one shooting at butts wounds a man unintentionally, he shall be 
called a trespasser against his will. And where the executors take the goods of 
a stranger with those of the testator, they are excusable for the taking in tres- 
pass. .. . And in these cases there is reason; for in the first case one cannot 
prima facie know perfectly which goods belong to the testator and which to the 
stranger. And where one justifies an imprisonment for suspicion of felony, one 
ought to have good grounds of suspicion. . . . So one ought always to have a 
good justification.” [A clear implication that in his first illustration he regarded 
the shooter as in some way not without blame. ] 

1605. Millen v. Fandrye, Poph. 161.— Trespass for chasing sheep with a 
dog; Crew, C. J.: “It seems to me that he might drive the sheep out with the 
dog, and he could not withdraw his dog when he would in an instant; [then 
citing the thorn-cutting case]... and the opinion was that, notwithstanding 
this justification, trespass lies, because he did not plead that he did his best en- 
deavor to hinder their falling there; yet this was ahard case. But this case was 
not like to these cases, for here it was lawful to chase them out of his land, and 
he did his best endeavor to recall the dog. . . .” Doddridge, J., citing the case 
of cattle trespassing from the highway: “ Trespass doth not lie for this, because 
it was involuntary, and a trespass ought to be done voluntarily ” [showing their 
idea of “involuntary ”]. Jones, J.: “He cannot recall his dog in an instant.” 
[Here “doing one’s best endeavor” seems to be accepted as a general excuse.] 

1616. Weaver v. Ward, Hobart, 134. — Trespass for assault and battery ; 
the defendant pleaded that he and the plaintiff were members of a train-band, 
and during a skirmish, the defendant, in discharging his piece, casualizer et per 

61 
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infortunium et contra voluntatem suam, wounded the plaintiff, absgue hoc, etc. 
Judgment forthe defendant. “ Felony must be done animo felonico, ... yetin 
trespass . . . it is not so, . . . and therefore no man shall be excused ofa tres- 
pass (for this is the nature of an excuse, and not of a justification prout ei bene 
licuit), except it may be judged utterly without his fault; as if a man by force 
take my hand and strike you, or if here the defendant had said that the plaintiff 
ran across his piece when it was discharging, or had set forth the case with the 
circumstances so as it had appeared to the court that it had been inevitable, and 
that the defendant had committed no negligence to give occasion to the hurt.” 

1630. Bac. Maxims, VII. —“ The law doth [in civil trespasses] rather con- 
sider the damage of the party wronged, than the malice of him that was the 
wrong-doer,” and so in misadventure, as shooting at butts, “trespass lieth, 
though it be done against the party’s mind and will.” [It wili se seen that the 
idea emphasized is the non-necessity of ma/ice,; the maxim, here and in its 
after application, was not intended to go so far as to say that the question of 
due care was immaterial. See the maxim applied to fraudulent knowledge in 
Haycroft v. Creasy, 2 East, at 104.] 

1681. Lambert v. Bessey, T. Raym. 421. — Trespass for false imprisonment ; 
the defendant justified under a bad writ. “In all civil acts the law doth not 
so much regard the intent of the actor as the loss and damage of the party 
suffering,” citing the thorn-cutting case, Gilbert v. Stone, Weaver v. Ward, 
and the Shooting at Butts, Lifting the Staff, and Timber-falling cases. “ And 
the reason of all these cases is, because he that is damaged ought to be recom- 
pensed. But otherwise it is in criminal cases, for there actus non facit reum, 
nisi mens sit rea.” [The remarks on Bacon’s Maxim, supra, apply here. Note 
that the other three judges exonerated the defendant because he did not know 
the writ was bad.] 

1682. Dickenson v. Watson, T. Jones, 205.— Trespass for shooting the 
plaintiff ; plea, that while collecting taxes the defendant, intending to discharge 
his pistol xe aliguod damnum eveniret, and nemine in opposito visu existente, 
against his will shot the plaintiff, who casually crossed the path. Held insuff- 
cient; “for in trespass the defendant shall not be excused without unavoidable 
necessity, which is not shown here. Besides, the defendant did not traverse 
absque hoc quod aliter seu alio modo, as was done in the case of Weaver and 
Ward ; and yet judgment there given for the plaintiff.” 

1700. Mason v. Keeling, 12 Mod. 332.— Case for injuries by the bite of a 
ferocious dog. Counsel for defence argues : “ The cases of Hobart [Weaver v, 
Ward] and Jones [Dickenson v. Watson] are not like this, for everybody knows 
that a gun charged, if it go off, is apt to do mischief, but not so of a dog.” 

1716. Hawkins, Pleas of the Crown, I. c. 28, § 27.—“ But it seemeth that 
a man shall not forfeit such recognizance [to keep the peace] by a hurt done to 
another merely through negligence or mischance; as where one soldier hurts 
another by discharging a gun in exercise, without sufficient caution ; for not- 
withstanding such person must, in a civil action, give the other satisfaction 
for the damage occasioned by his want of care, yet he seems not” to have 
broken the recognizance. [Here culpable want of care is clearly assumed as 
the basis.] 

1724. Underwood v. Hewson, 1 Stra. 596.— “The defendant was uncocking 
a gun, and the plaintiff standing to see it, it went off and wounded him; and at 
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the trial it was held that the plaintiff might maintain trespass.” [The facts being 
quite compatible with blame in the defendant.] 

1760. Buller’s Nist Prius, 16 (6th ed.).— Treating of Assault and Battery, 
“It is no battery . . . if one soldier hurt another in exercise; but if he plead 
it, he must set forth the circumstances so as to make it appear to the court that 
it was inevitable, and that he committed no negligence to give occasion to the 
hurt; for it is not enough to say, that he did it casualiter et per infortunium, 
contra voluntatem suam, for no man shall be excused a trespass, unless it may 
be justified entirely without his default [citing Underwood v. Hewson]... 
(p. 17). Matter of excuse is an admission of the fact, but saying it was done 
accidentally, and without any default in the defendant; and that [as I have 
already said] may be either pleaded or given in evidence on the general issue 
. .. (p.25). Every man ought to take reasonable care that he does not injure 
his neighbor ; therefore, wherever a man receives any hurt through the default 
of another, though the same were not wilful, yet if it be occasioned by negli- 
gence or folly the law gives him an action. . . . As in the case mentioned in the 
third chapter, where the defendant, by uncocking his gun, accidentally wounded 
the plaintiff, who was standing by to see him do it.” 

1767. Beckwith v. Shordike, 4 Burr. 2092; trespass for the killing of a deer 
with a dog. Ashton, J., citing Millen v. Fandrye, remarked that the court there 
“held it to be an involuntary [unintentional] trespass, whereas a trespass that 
may not be justified ought to be done voluntarily . . . [and there] he did his 
best endeavor to recall the dog. . . . But the present case cannot be considered 
as an accidental, involuntary trespass.” Here Mr. Baron Adams, the trial 
judge, “ had been of the opinion that the jury ought not to have found the de- 
fendants guilty, it being an accident that happened without their intention and 
contrary to their inclination.” 

1770. Davis v. Saunders, 2 Chitty, 639. — The defendant’s ship drove against 
the plaintiff's and trespass was brought. The judgment for the defendant did 
not explain the grounds fully; but Mansfield for the defendant said: “ Here 
the injury was merely accidental. It is true that even if it had been through 
negligence, it must have been an action of trespass; ” and the reporter understood, 
as the headnote shows, that “accident” was a defence to an action of trespass. 

1773. Scott v. Shepherd, 2 Wm. Bl, 892 (the Squib Case). — Blackstone, J. 
“In strictness of law, trespass would lie against Ryal, the immediate actor in 
this unhappy business. Both he and Willis [S. threw to W., W. to R., and R. to 
the plaintiff] have exceeded the bounds of self-defence and not used sufficient 
circumspection. . . . The throwing it . . . was at least an unnecessary and in- 
cautious act. Not even menaces from others are sufficient to justify a trespass 
against a third person ; much less a fear of danger . . . nothing but inevitable 
necessity : Weaver v. Ward, Dickenson v. Watson, Gilbert v. Stone.” [This 
citation of these cases here indicates that Blackstone, J., regarded the trespasses 
in them as founded on “unnecessary and incautious” acts.] De Grey, C. J. 
says: “Actions of trespass will lie for legal acts when they become trespassers 
by accident ; as in the cases cited of cutting thorns,” etc. [This, as it stands, 
seems colorless. ] 

1773. De Grey, C. J., in Barker v. Braham, 3 Wils. 368 : “ No trespass can 
be excused but what is inevitable.” 

1793. Comyn’s Digest (4th ed.), Battery (A).—“A battery is excused by 
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inevitable necessity; ... otherwise if it does not appear to be inevitable and 
without any neglect in the party,” citing Weaver v. Ward. 

1794. Ogle v. Barnes, 8 T. R. 188.— Action for negligently steering a ship 
against the plaintiff’s. Lord Kenyon, C. J.: “It is clear that the mind need not 
concur in the act that occasions injury to another ; if the act occasion an imme- 
diate injury to another, trespass is the proper remedy.” [This almost assumes, 
certainly does not negative, the existence of blamable conduct in the defendant. ] 

1797. Bacon’s Abr. Trespass, J. —“ Special Plea: If at the instant a soldier 
discharges his gun in exercising, a person runs across and is wounded, the de- 
fendant cannot plead in justification of the wounding; and if he plead in excuse 
thereof, all the circumstances must be shown, that the court may judge whether 
the wounding was owing to want of caution. Weaver v. Ward.” 

1b. Trespass (D.). —“ If one man have received a corporal injury from the 
voluntary act of another, an action of trespass lies, provided there wasa neglect 
or want of due caution in the person who did the injury, although there were no 
design to injure; ” citing Weaver v. Ward, Millen v. Fandrye. 

1799 (?). Espinasse, Nist Prius, 3d ed., 313.— “To constitute an assault 
the injury should be wilful or proceed from want of care ; for if not wilful, and 
done without default, the action wil! not lie; ’ Weaver v. Ward. As if a soldier 
at exercise, by accident, hurts his companion, it is not actionable; but it would 
be otherwise if it proceeded from neglect or want of due care.” P. 383: “To 
constitute a trespass for which this action is maintainable, the act causing the 
injury must be voluntary, and with some degree of fault ; for if done involuntarily, 
and without fault, no action of trespass v7 e¢ armis lies. Beckwith v. Shordike. 
. . . And on the same foundation, though the injury has proceeded from mis- 
take, this action lies ; for there is some fault from the neglect and want of proper 
care ; and it must have been done voluntarily. Basely v. Clarkson.” P. 599, of 
Case: “It is no excuse for a defendant in this action ‘that the injury was in- 
voluntary on his part, for if any damage is caused to another, from the folly or 
want of due care and caution in such defendant, this action lies.’ ” 

1800. McManus v. Crickett, 1 East, at 109.— Lord Kenyon, C. J.: “There 
is no doubt of the servants in those cases [‘the servants of a carman through 
negligence ran over a boy,’ etc.] being liable as trespassers, even though they 
intended no mischief ;” citing Weaver v. Ward, Dickenson v. Watson. [This 
shows how the statements about intention being immaterial assume the exist- 
ence of some negligence or like element of culpability. This explains Lord 
Ellenborough’s language in the next case.] 

1803. Leame v. Bray, 3 East, 593. — Trespass for driving against the plain- 
tiff’s chaise. It was claimed that the action should have been Case, the injury 
being consequential, and “the will not going along with the act.” Lord Ellen- 
borough: ‘If the injurious act be the immediate result of the force originally 
applied by the defendant, and the plaintiff be injured by it, it is the subject of 
an action of trespass vi et armis by all the cases both ancient and modern. It 
is immaterial whether the injury be wilful or not. . . . Wilfulness is not neces- 
sary to constitute trespass.” Grose, J.: “ Looking into all the cases from the 
year book in the 21 H. 7 down to the latest decision on the subject, I find the 
principle to be, that if the injury be done by the act of the party himself at 
the time, or he be the immediate cause of it, though it happen accidentally or 
by misfortune, yet he is answerable in trespass.” 
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1806-8 and 1845. Se/wyn’s Nisi Prius, 1328.—“ Although if a person does 
an injury by an unavoidable accident, an action does not lie, yet if any blame 
attaches to him, although he be innocent of any intention to injure, .. . then 
trespass may be maintained.” 

1808. Chitty’s Pleading, 128, 129.—“ A person may become an immediate 
trespasser vi ef armis, even in the performance of a lawful act, if in the course 
of such performance he be guilty of neglect, as if he hurt another by accident,” 
citing 21 H. VII. and Lambert v. Bessey. But “ the mind needs not concur in 
the act that occasions an injury to another, and if the act occasion an immediate 
injury, trespass is the proper remedy without reference to the intent . . . [cit- 
ing Weaver v. Ward, Underwood v. Hewson], and where a person accidentally 
drives a carriage against that of another, the injury is immediate and trespass 
is the remedy, though the defendant was no otherwise blamable than in driving 
on the wrong side of the road on a dark night.” 

1810. Milman v. Dolwell, 2 Camp. 378.— Trespass for cutting away a 
barge which afterwards sank. Lord Ellenborough held that the cutting away 
(which was admitted) was a trespass, and that under Not Guilty it could not be 
shown that the barge was frozen to another which could not be removed sepa- 
rately. “If the necessity was inevitable, and the barges of the third person 

. must otherwise have been destroyed, this might have amounted to a 
justification.” 

1810. Kuapp v. Salsbury, 2 Camp. 500.— Trespass for driving against the 
plaintiff's horse. An offer to show under “ not guilty” that the collision took 
place “ by mere accident and without any default on the part of the defendant,” 
was held to be appropriate only under a plea of justification. “If what hap- 
pened arose from inevitable accident” is used by Lord Ellenborough as cover- 
ing the offer. 

1823. Wakeman v. Robinson, 1 Bing. 213.— Trespass for driving against 
the defendant’s horse. Plea, not guilty. The judge did not direct the jury to 
consider whether the action was occasioned by any negligence or default on 
the part of the defendant, or was wholly unavoidable. Dallas, C. J.: “If the 
accident happened entirely without default on the part of the defendant, or 
blame imputable to him, the action does not lie; . . . but upon the facts of the 
case ... I should have directed the jury that the plaintiff was entitled toa ver- 
dict, because the accident was clearly occasioned by the default of the defendant. 
. . . | am now called upon to grant a new trial, contrary to the justice of the 
case, upon the ground that the jury were not called upon to consider whether 
the accident was unavoidable or occasioned by the default of the defendant. 
. . . The learned judge who presided would have taken the opinion of the jury 
on that ground, if he had been requested to do so;” and so new trial refused. 
[Note how “ unavoidable,” here as elsewhere before and afterwards, is loosely 
taken as synonymous with “not occasioned by defendant’s default.”] 

1832. Boss v. Litton; Goodman v. Taylor; 5 C. & P. 407, 410. — Tres- 
pass for injuries received by the defendant’s horse and carriage. Lord Den- 
man held that in trespass the only defence, as to the defendant’s conduct, could 
be “inevitable accident,” = “ one which the defendant could not prevent,” fol- 
lowing Knapp v. Salsbury; but this must be pleaded as a justification. 

1834. Pearcy v. Walter,6 C. & P. 232.— Trespass for driving against the 
plaintiff's horse; plea, not guilty. Coleridge, Serjt., for the plaintiff, claimed 
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that an inquiry into whether there was negligence of the plaintiff or of both, or 
inevitable accident, could not be gone into under the general issue; implying 
that it could under a plea of excuse. 

1837. In Cotterill v. Starkey,8 C. & P. 691, “inevitable accident” in a 
case similar to Boss v. Litton was taken as equivalent to “not the fault of the 
defendant,” and also equivalent to absence of negligence: Patteson, J. (Q. B.). 

1842. Hall v. Fearnley, 3 Q. B. 919. — Trespass for driving a cart and horse 
against the plaintiff; plea, not guilty. Wightman, J., “told the jury that the 
question for them was, whether the injury was occasioned by unavoidable acci- 
dent or by the defendant’s default.” Lord Denman, C. J.: “A defence admit- 
ting that the accident resulted from an act of the defendant would not have been 
so provable [under the general issue].” Wightman, J.: “ The act of the defend- 
ant was prima facie unjustifiable, and required an excuse to be shown. . . . The 
omission to plead the defence here deprived the defendant of the benefit of it;” 
and so a new trial. 

1849. Sharrod v. R. Co. 4 Exch. at 585.— Parke, B.: “ Now the law is 
well established . . . that whenever the injurydone to the plaintiff results from 
the immediate force of the defendant himself, whether intentionally or not, the 
plaintiff may bring an action of trespass.” [Observe that nothing is said as to 
possible defences. ] 

1870. Smith v. R. Co, L. R. 6 C. P. 14.—Blackburn, J.: “... Ifa man 
fires a gun across a road where he may reasonably anticipate that persons will 
be passing, and hits some one, he is guilty of negligence, and liable for the injury 
he has caused ; but if he fires in his own wood, where he cannot reasonably 
anticipate that any one will be, he is not liable to any one whom he shoots; 
which shows that what a person may reasonably anticipate is important in con- 
sidering whether he has been negligent.” 

1875. Holmes v. Mather, L. R. 10 Exch. 261.— Action for driving a car- 
riage and horses against the plaintiff. After a citation in argument of some of 
the above cases, Bramwell, B.: “ As to the cases cited, most of them are really 
decisions on the form of action, whether case or trespass. The result of them 
is this, and it is intelligible enough: if the act that does an injury is an act of 
direct force vz et armis, trespass is the proper remedy (if there is any remedy), 
where the act is wrongful, either as being wilful or as being the result of negli- 
gence. Where the act is not wrongful for either of these reasons, no action is 
maintainable, though trespass would be the proper form of action if it were 
maintainable. That is the effect of the decisions.” 

1891. Stanley v. Powell, [1891] 1 Q. B. D. 86.— Action for firing a gun on 
a shooting excursion and wounding the plaintiff. The jury found that the 
defendant had not fired negligently; but it was claimed that trespass neverthe- 
less lay. Denman, J.: “ This contention was founded on certain dicta which, 
until considered with reference to those cases in which they are uttered, seem 
to support that contention; but no decision was quoted, nor do I think any can 
be found, which goes so far as to hold that, if A. is injured by a shot from a gun 
fired at a bird by B. an action of trespass will necessarily lie, even though B. is 
proved to have fired the gun without negligence and without intending to injure 
the plaintiff or to shoot in his direction. . . . [After reviewing many of the 
cases above] It was argued that nevertheless, inasmuch as the plaintiff was 
injured by a shot from the defendant’s gun, that was an injury owing to an act of 
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force committed by the defendant, and therefore an action would lie. I am of 
the opinion that this is notso.... If. . . it is turned into an action of tres- 
pass, and the defendant is (as he must be) supposed to have pleaded a plea 
denying negligence and establishing that the injury was accidental in the sense 
above explained, the verdict of the jury is equally fatal to the action.” 

American Precedents. — The notable thing here is that three of our best 
Chief Justices of the last generation had reached the result here indicated as the 
correct one, and that expressly as a matter of the construction of the English 
precedents. 

1835. Vincent v. Stinehour,7 Vermont, 62.— Williams, C. J.: “The prin- 
ciple of law which is laid down by all the writers upon this subject, and which 
is gathered from and confirmed by the whole series of reported cases, is that no 
one can be made responsible, in an action of trespass, for consequences where 
he could not have prevented those consequences by prudence and care... . 
We have examined this case more particularly as the highly respectable and 
learned counsel for the plaintiff ... has urged . . . that the doctrines to the 
contrary found in the elementary writers are only the opinions of the writers, 
and not founded on adjudged or reported cases. The result of our examination 
is, that we think there must be some blame or want of care and prudence to 
make a man answerable in trespass.” 

1843. Harvey v. Dunlop, Hill & Den. Suppl. (Lalor) 193.— Trespass for 
wounding the plaintiff's child: the defendant, a child, had thrown a stone which 
accidentally struck the other child and put out her eye. Nelson, C.J.: “ All 
the cases concede that an injury arising from inevitable accident, or, which in 
law and reason is the same thing, from an act that ordinary human care and 
foresight are unable to guard against, is but the misfortune of the sufferer, and 
lays no foundation for legal responsibility. . . . If not imputable to the neglect 
of the party by whom it was done, or to his want of caution, an action of trespass 
does not lie, although the consequences of a voluntary act,” citing Bacon’s Abr., 
Weaver v. Ward, Gibbons v. Pepper. 

1850. Brown v. Kendall, 6 Cush. 292. — Shaw, C. J., after referring to 
Leame wv. Bray, etc.: “ In these discussions, it is frequently stated by judges 
that when one receives injury from the direct act of another, trespass will lie. 
But we think this is said in reference to the question whether trespass and not 
case will lie, assuming that the facts are such that some action will lie. These 
dicta are no authority, we think, for holding that damage received by a direct act 
of force from another will be sufficient to maintain an action of trespass, whether 
the act was lawful or unlawful, and neither wilful, intentional, or careless. . . . 
We think, as the result of all the authorities, the rule is correctly stated by Mr. 
Greenleaf, that the plaintiff must come prepared with evidence to show either 
that the intention was unlawful, or that the defendant was in fault; for if the 
injury was unavoidable, and the conduct of the defendant was free from blame, 
he will not be liable,” citing Wakeman v. Robinson and Davis v. Saunders. 

See, in accord, Center v. Finney, 17 Barb. 94 (1852); Hilliard on Torts, I. 
c. V., § 9; Greenleaf on Evidence, II., 85; Morris v. Platt, 32 Conn. 73 (1865); 
Dygert v. Bradley, 8 Wend. 470 (1832). In Cole v. Fisher, 11 Mass. 137 (1814), 
Castle v. Duryea, 2 Keyes, 169 (1865), the contrary attitude may be'claimed to 
exist. In Brown v. Collins, 53 N. H. 442 (1873), Doe, J., while appreciating the 
argument, thinks that Lambert v. Bessey is representative of the general trend. 
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BEFORE THE STATUTE OF FRAUDS, MUST AN 
AGREEMENT TO STAND SEISED HAVE BEEN IN 
WRITING? 


HAT the declaration of a use before the Statute of Frauds 
need not have been in writing if there was a common-law 
conveyance, as by feoffment, fine, or recovery, appears to be clear 
(see Shepp. Touchstone (by Preston), 519); and in 27 Hen. VIII. 
8 4, the same year in which the Statute of Uses was enacted, 
there is a discourse upon uses, in which it is said that the land 
cannot pass without livery, but the use may by bare words.! It is 
asserted by Mr. Washburn (see 2 Wash. R. P. 127-129, 99, 100) 
and by Mr. Tiedeman (Tiedeman R. P. 2d ed. § 783) that an oral 
agreement to stand seised was good before the Statute of Frauds ; 
but neither of these authors cites adequate authority for the propo- 
sition. It is, of course, to be understood that a technical covenant 
must have been under seal ; and we think that the following dis- 
cussion will show that the answer which we shall give to the 
question at the head of this article will depend upon what force 
and meaning we shall attach to the well-known case of Callard v. 
Callard. The transaction in Callard v. Callard, Cro. Eliz. 344 
(Queen’s Bench), was as follows: A father being seised in fee of 
certain land, in consideration of a marriage of Eustace, his eldest 
son, said these words, being upon the land: “ Eustace, stand forth. 
I do here, reserving an estate for my own and my wife’s life, give 
thee these my lands, and Barton to thee and thy heirs.” It was 
held that this was a good conveyance; but upon what grounds 
does not appear. This decision was reversed in the Exchequer 
Chamber, reported in Moore, 687. But it appears in the report of 
Moore that in the Queen’s Bench (supra) Popham, C. J., held that 
the consideration of blood raised a use to Eustace without writing ; 
but that the three other judges were of a contrary opinion, and 
that these latter regarded the transaction as a feoffment with liv- 
ery being upon the land; and that there was a use to the feoffor 
and his wife for life, and afterwards to Eustace and his heirs. In 
the Exchequer Chamber, out of seven judges, five regarded the 





1 See further, 1 Sanders on Uses (5th ed.), 14, 218; 1 Perry on Trusts, 3 75, 2d Inst. 
675, 676. 
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transaction as not a good conveyance. The grounds stated in this 
report (Moore) are that there was no feoffment executed, because the 
intent was repugnant to law, — that is, to pass an estate to Eustace, 
reserving a particular estate to himself and his wife ; and that a use 
it could not be, because the purpose was not to raise a use without 
an estate executed, but by an estate executed which did not take 
effect ; and this report states that they all agreed that if this were 
a use, yet it would not arise upon natural affection without a deed. 

In the report of this case in Popham, 47 (there spelt Collard ». 
Collard), it was said by Gawdy, J., of the Queen’s Bench (see 
pp. 47, 48), that “by a bare word an use cannot be raised, as ap- 
peareth in diverse reports,” citing Mich. 12 and 13 Eliz., which we 
take to be the case of Page v. Moulton, cited zzfra. But then 
Gawdy, J., added (p. 48): “ But to say generally that an use can- 
not be raised or charged upon a perfect contract by words upon 
good consideration cannot be law.” And Gawdy, J., goes on to 
say (p. 48) that it is to be considered what was the law before the 
Statute of Uses; and that a use was raised before that statute by 
a grant of land for money, which is a bargain and sale, and that a 
grant of. land made in consideration of the marriage of the grant- 
or’s child is as valuable as a grant of it for money, and more valu- 
able, and that at the common law there was no difference between 
these; and that the use by the contract was transferred according 
to the bargain in each case ; that because of the Statute of Enrol- 
ments, which requires a bargain and sale to be by deed indented 
and enrolled, it appears that before that statute the use would 
have been passed by bare words; that that statute applies to bar- 
gain and sale only; hence, that other cases are as they were before 
the Statute of Enrolments, and that the Statute of Uses has 
made no change in this particular. But Gawdy, J., repeats that 
every slight or accidental speech shall not be enough to raise a 
use; but that if upon a statement by a man of what he will give 
upon the marriage of his child, the marriage shall occur, and that 
in consideration thereof the young people shall have such land, and 
for such an estate, then a use shall be raised, and shall pass accord- 
ingly to the parties ; and Fennor, J., agreed to this. Popham, C. J. 
(p. 49), also said, that by Baynton’s Case, 6 and 7 Eliz., it is ad- 
mitted that a use was raised at common law by bargain and sale 
by parol ; for otherwise to what purpose was the Statute of Enrol- 


ments? And that by the same case it is also admitted now to pass 
62 
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by parol upon a full agreement by words in consideration of mar- 
riage or blood, etc. ; that in that case it was also agreed that the 
consideration of nature is the most forceable consideration which 
can be, and that a bare covenant by writing without consideration 
will not change a use ; therefore that the force is in the considera- 
tion. (See zxfra, Baynton’s Case.) Fennor, J., said (same report, 
Popham, 47) that the words being spoken on the land amounted toa 
livery. Gawdy, J., said (p. 47) that the words amounted to a livery 
if they are sufficient to pass the estate; but that the words were not 
sufficient for that purpose, because his intent appeared that Eustace 
was not to have the land until after the deaths of the grantor and of 
his wife, and therefore were of the same effect as if he had granted 
the land to Eustace after his death ; and that it cannot pass as a use, 
because by bare words a use cannot be raised, etc., as is above set 
forth in the extract from the opinion of Gawdy, J. Popham, C. J. 
(same report, p. 49), would seem to regard the words spoken as not 
to amount to a livery; and he said that “where land is to pass in 
possession by estate executed, two things are requisite, —the one the 
grant of the said land, the other the livery to be made thereupon ;”” 
for that the bare grant without livery is not enough. Clench, J., 
said (p. 49) that the transaction amounted to a grant and livery also ; 
and that there was a use in the grantor and wife for their lives. 

The report of this case in Popham, in the Queen’s Bench, does 
not therefore agree with the report of what was considered in the 
Queen’s Bench as appearing in Moore, 687 (supra), and which is 
above set forth; for the report in Popham does not make it appear 
that the three other judges than Popham, C. J., regarded the trans- 
action as a feoffment to the use of the feoffor, etc., for life, and 
afterwards to Eustace and his heirs. 

Gawdy, J., also on page 48 of this report (Popham) said that by 
an exception out of the Statute of Enrolments, London is as it 
was before that statute; and therefore that lands may pass there 
by bargain and sale by word without deed. Popham, C. J., also 
(on p. 49) made the same remark; and, says the report, to this all 
the justices agreed. Popham, C. J., cited to this Chibborne’s Case, 
Easter, 6 Eliz., Dyer, 229 a, where it was held that such land may 
pass by bargain and sale by words only.} 

Lord Bacon shows that the mere letter of the Statute of Uses 
does not prove that an agreement to stand seised may be raised by 


1 See also 2d Inst. 675, 676. 
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parol.! But the arguments of Gawdy, J., and of Popham, C. J., in 
Callard v. Callard (supra), do not rest at all upon any phrases of the 
Statute of Uses, but upon the facts in their arguments mentioned. 

In Corben’s Case, Moore, 544, the father, in consideration of 
marriage, agreed by parol to stand seised of the land to the use of 
himself for his life, and afterwards to the use of his son and his 
heirs. The question was whether this was good. In the Queen’s 
Bench there was a contrariety of opinion among the judges, and it 
was adjourned to the Exchequer Chamber; and this report says 
that there it is still pending. This case appears in the Queen’s 
Bench after Callard v. Callard in the Queen’s Bench. It does not 
appear at what time Corben’s Case was adjourned to the Exchequer 
Chamber ; but the decision in the Exchequer Chamber in Callard 
v. Callard was later than the appearance of Corben’s Case in the 
Queen’s Bench. For aught that appears, it may have been brought 
to the Exchequer Chamber after the decision of the Exchequer 
Chamber in Callard v. Callard. 

Callard v. Callard, as abbreviated in 2 Rolle Abr. 788 (see znfra, 
where this is referred to), is followed by a statement referring to 
Corben’s Case (Corbyn and Corbyn).? 

It appears in Rolle, 2 Abr. 784, pl. 4, giving Corben’s Case 
(Corbyn et Corbyn), that it was held at Michaelmas 37 and 38 
Eliz. in the Queen’s Bench, that if a man, in consideration of a 
marriage to be had between B., his son, and A., covenant to stand 
seised to the use of B. and A., this is a good consideration to raise a 
use to A. The report of this case in Moore (supra) gives the date 
as Hilary, 36 Eliz. But this statement of Rolle differs as to two 
beneficiaries instead of one, as is seen by comparison with the above 
report in Moore; and it does not make any reference to a parol 
agreement, nor to any future use after the death of the grantor. 
The question, however, of a future use does not enter into the ques- 
tion here sought to be solved ; nor, if the points be identical, is the 
matter of the number of beneficiaries pertinent to our inquiry. 

In Dyer, in a note to Page v. Moulton (discussed zufra), p. 296 4, 
note, it is said as to Corbin v. Corbin, citing 2 Rolle Abr. 784, pl. 4 
(supra), and Moore, 544 (supra), that the point that a use may be 





1 Bacon’s Reading upon the Statute of Uses. London ed., 1806, pp. 45, 46, and 
note 78 on p. 137. 

2 The copy in the Social Law Library in Boston is torn, so that it does not appear 
what that statement is ; but it would appear to be that the word torn is the word con- 
tra, and the reference is to Corbyn and Corbyn, 37, 38 Eliz. Queen’s Bench. 
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created without deed, upon consideration of natural affection, was 
not determined ; but that it was held by three justices that this 
is good. This note in Dyer is doubtless error; and the reference 
is to the three justices in Callard v. Callard, as is seen in the re- 
port of that case in Popham, 47, above set forth. 

As the matter stands as thus far discussed, there does not ap- 
pear to have been any actual adjudication of the point whether 
before the Statute of Frauds an oral agreement to stand seised 
might not have been good. In Callard v. Callard, as reported in 
Moore (supra), five of the judges, a majority, in the Exchequer 
Chamber said that there was no feoffment for the reasons above 
quoted; and that it could not be a use, because the purpose was 
not to raise a use without an estate executed, but by an estate ex- 
ecuted which did not take effect. This latter means, as we under- 
stand it, that there could not be a use because the purpose was 
not to raise a use without a feoffment with livery of seisin, but 
by a feoffment which did not take effect in possession. Pop- 
ham, C. J., in the report of this case in Popham, on p. 49, uses 
the same phrase “estate executed ;” and he says: “ Where land 
is to pass in possession by estate executed, two things are requisite : 
the one the grant of the said land; the other, the livery to be made 
thereupon ;” for that the bare grant without livery is not enough. 
Then the report in Moore adds to the foregoing : “And they all agreed 
that if this were a use, yet it would not arise upon natural affection 
without a deed.” This last expression is a dictum merely ; because 
the majority of the court has declared that the purpose was not to 
raise a future use by mere agreement. The decision in the Ex- 
chequer Chamber turns upon the purpose of the parties and the 
nature of the transaction, and does not lead to a conclusion that 
an oral agreement to stand seised of a future use might not, under 
other circumstances, have been good, or of a use presently to take 
effect. But even if that expression be regarded as an essential part 
of the decision, it may well enough follow from the view as to such 
hypothetical purpose of the parties, and the ature of the transaction, 
namely, that where the purpose is to raise a future use by a transac- 
tion directly with the cestui gue use, there must be a deed. Here, in 
any view, the transaction was directly with Eustace. In the theory 
of the court it was not the purpose to raise a future use in Eustace 
by mere agreement ; but in the opinion of a majority of the court, 
it was the purpose to raise a present estate in him, with a reservation 
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of an estate for the lives of the grantor and of his wife. It there- 
fore would seem that the case does not lead to the conclusion that an 
oral agreement to stand seised of a future use might not, under other 
circumstances, have been good, or of a use presently to take effect. 

In Pitfield v. Pearce, Trinity, 15th Charles II., reported in March, 
50, there was a deed. It was held that no estate passed, because 
it did not appear that it was the intention to raise a use; for that 
by the word “give” it was intended that the transaction should be 
by transmutation of possession. Twisden says (p. 50) that “in 
Callard and Callard’s Case,” “the better opinion was that in that 
case it did amount to a livery, being upon the land,” and that there 
the word “give” was used. But Twisden did not agree that no 
estate passed in Pitfield v. Pearce. He laid stress upon the trans- 
action being upon the land in Callard v. Callard; whereas in Pit- 
field y. Pearce it was not upon the land. 

The case of Callard v. Callard in the Exchequer Chamber is also 
reported in 2 Anderson, 64, under the name of Tallarde v. Tallarde. 
This report, referring to the case in the Queen’s Bench, says that 
some said that it was a feoffment to the use of the feoffor and his 
wife during their lives, and afterward to the use of Eustace and 
his heirs ; and some held that it was in the husband and wife by 
use raised in the husband and wife and afterward to the use of 
Eustace and his heirs; and this in the Queen’s Bench by the 
judges there. So, whichever way, Eustace had the fee after the 
death of the husband and wife ; and upon this they gave judgment 
accordingly ; upon which a writ of error was brought to the Ex- 
chequer Chamber, and the judgment was reversed, — Michaelmas, 
38, 39 Eliz. And first they held that no use could be created by 
these words, nor words only. The words themselves do not so im- 
port, for there is not a word of use besides by the father ; and his 
intent does not appear at all to create a use; and by his express 
words or intent shown, a use could not be created. This report 
then proceeds to state the case of Page y. Moulton, which is given 
infra ; and then the report adds: Which case in effect as to a use 
is the case in question ; but if by deed upon good consideration 
a covenant that another shall have the manor of D. to him and his 
heirs, this makes a use now as was held M. 1 M., Dyer, fo.96. The 
case here referred to is that of Bainton Petitioner v. The Queen, 
Mich. 1. Mary, which is given infra. This report, then, proceeds 
to set forth that they said it could not be a feoffment, because there 
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were no words, and there was no intent to prove this feoffment nor 
livery, as this case is ; for it appears by the words that he intended 
to have the estate to himself and his wife during their two lives, 
which could not be if he enfeoffed the son, etc. 

To avoid repetition, we will not discuss this report in Anderson 
until later. 

Spence says (1 Spence’s Eq. Jur. 449) (even using the word 
“covenant’’): “A man, it seems, might covenant to stand seised 
to an use without deed;” and in the note he says, “I have 
assumed that it was first settled that a deed was necessary by 
Collard v. Collard, 2 Rolle Abr. 788,” referring to his page 478; 
and he adds that “ Lord Chief Baron Gilbert seems to have con- 
sidered that a deed was always necessary to raise an use where the 
possession was not passed.” For this reference to Gilbert, see 
infra. In note C. to page 478, Spence says: “ At first, parol decla- 
rations seem to have been admitted as constituting a covenant to 
stand seised; but in the reign of Mary it was decided that there 
must be a deed as indicative of a settled resolution, Collard v. 
Collard, 2 Rolle Abr. 788.” Callard v. Callard was decided in the 
reign of Elizabeth, as above. The statement of it in 2 Rolle Abr. 
788, cited by Spence (supra), is imperfect, as appears from the 
report of it. In 2 Rolle Abr. 788, a very brief statement is made, 
and that only as touching a use raised upon natural affection by 
parol in the nature of a covenant. Spence, relying upon this 
brief statement, remarks as above; but as above appears, if the 
report in Moore be taken, this was a point which the court did not 
have occasion to decide. If the report in Anderson be taken, the 
statement therein must be read in connection with the context. It 
appears in that report that the words used in the transaction were 
not sufficient to raise a use. To this is added the statement, which 
is superfluous, “nor words only ;” and then, that there was no 
intent to create a use; and that by his express words a use could 
not be created. The court, then, according to this report, likened 
the case to Page v. Moulton (stated zmfra) ; and see that case as un- 
derstood by Gawdy, J. (referred to above). It does not, from either 
of these two reports, that of Moore and that of Anderson, appear 
that the Exchequer Chamber found as they did upon the general 
ground that a parol agreement to raise a use by standing seised upon 
good consideration would fail, or that any general rule of law was 
established in a case of such peculiar facts, consisting, among other 
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elements, of a transaction upon the land, had with the ulterior bene- 
ficiary himself, with an estate in possession to remain in the grantor. 
Finally, if there were no other reason, such diversities appear in 
the two reports of the case, that of Moore and that of Anderson, 
that there is no authentic evidence regarding the exact reasons. 
The remark of Spence (supra), with reference to the reign of 
Mary, is based upon the following statement in 2 Rolle Abr. 788 
(above referred to), and cited by Spence. Rolle says, in his brief 
statement of Callard v. Callard, above referred to, that it is there 
said (that is, in Callard v. Callard) that a case in 1 Mary was in 
accord. That case in 1 Mary is no doubt the case of Bainton 
Petitioner v. The Queen, Michaelmas, 1 Mary, and reported in 
Dyer, 96. This case is sometimes cited as Seimors Case. This 
case is as follows: A., who was attainted, covenanted and granted 
by indenture to B. (in consideration of land already conveyed by B. 
to A. after the death of B.) to levy a fine of land, to be assured to 
him, A., for life, remainder to B. in tail. No fine was levied. Held, 
that no immediate use was raised, for then by no possibility could the 
covenant ever be performed, and that it is in the future tense ; but 
the report proceeds to say that the court “agreed in a manner, that if 
I covenant, in consideration of marriage, or for a sum of money paid 
me, that the party shall have the said manor of D. by express words, 
this shall change an use immediately, for there is no estate to be 
made. It was also agreed that if cestud gue use wills that his feoffees 
should make estate to J. S. in tail or fee, and die, the use changes be- 
fore the estate be executed.” See further this case cited and stated 
in Winch, 36. See further this case referred to in 3 Leonard, 75. 
Page v. Moulton, decided in Michaelmas term, 12th and 13th 
Eliz., Dyer, 296 3, above referred to, was earlier than the decision 
of Callard yv. Callard in the Queen’s Bench (supra). In Page v. 
Moulton, a father upon communication of marriage of his youngest 
son, promised the friends of the wife that after his death and the death 
of his own wife, the son should have the land to him and his heirs. 
The promise was by parol. The marriage took place ; “and no con- 
sideration on the part of the woman.” The report states: “ By the 
opinion of all the four justices of the bench, without open argument, 
the use is not altered by such naked promise ; and so adjudged in 
next Hilary term.” The statement that it was “without open 
argument,” may indicate that the case was only lightly considered. 
The above expression, that of the alteration of the use, is a 
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common expression in the old books ; and other instances of it, or 
of the equivalent expression, that of the use changing, — meaning 
changing from the old owner of the legal estate to the new owner 
of the legal estate, — are to be found in this paper. It is to be 
explained in this way. Lord Bacon (see Lord Bacon’s Reading 
upon the Statute of Uses, London ed., 1806, pp. 44, 45), speaking 
of the period of the Statute of Uses, says: “ Now, at this time, 
uses were grown to such a familiarity, as men could not think of 
possession but in course of use; and so every man was seised to 
his own use as well as to the use of others.” We have just above, 
in Bainton Petitioner v. The Queen, a double use of the expres- 
sion ; in one of which it means a change of the legal estate, and 
in the other a change of the equitable estate ; but very commonly 
it means a change of the legal estate. The above case of Page v. 
Moulton is cited in Englefield’s Case, Trinity, 32 Eliz., Moore on 
p. 333, to the point that a use could not arise in the latter case 
because it was not alleged that the writing was sealed. The case 
of Page v. Moulton has been referred to more than once above ; 
and it is the case which Gawdy, J., in Callard v. Callard, cites to 
show (as above) that a use cannot be raised by a bare word. 
Crompton (Crompton’s Jurisdiction of the Courts, on p. 61) also 
states Page v. Moulton; and gives as reasons that it is a nude 
pact, because no consideration moves on the part of the woman, the 
agreement being by parol ; but Crompton (#d.) adds: But I collect 
that if any consideration had come on the part of the woman, the 
use would have been changed by this agreement, because there 
would have been a guid pro quo, although tt was by parol; and that 
Manwood, Chief Baron, said it was adjudged, that if a man said 
to his son and a woman whom he was to marry, that, in considera- 
tion of the same marriage, they should have the same land to them 
in tail, this is good tail without deed or other circumstance. The 
son marries, as appears afterward. In a note to the report of Page 
v. Moulton in Dyer (as above), Callard v. Callard is cited, giving 
as the reports thereof, Moore, 688, and 2 Anderson, 64, and Pop- 
ham, 47; and in this note it is said that in the Exchequer Chamber 
in the case of Callard v. Callard “ by Clerk, Walmsley, Periam, and 
Anderson, upon a consideration of natural affection an use may be 
created without deed, and no justices contra.” This is the same 
note as that referred to above, in which there is manifest error. 

Gilbert (see Gilbert on Uses, 270, 271) says that where the pos- 
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session was passed, a use could be raised by word ; and he further 
says: “So it seems a man could not covenant to stand seised to a 
use without a deed, there being no solemn act; but yet a bargain 
and sale by parol has raised a use without, and it has been held to 
do so since the statute in cities exempted out of the statute.” 
And see above Chibborne’s Case. Gilbert also says (pp. 270, 271) 
that “where a deed was requisite to the passing of the estate 
itself, it seems it was requisite for the declaration of the uses, as 
upon a grant of a rent, or the like.” 

Duke on Charitable Uses, p. 136 (London ed. of 1805), says, 
speaking of charitable uses under the statute of Elizabeth : “Where 
the things given may pass without deed, a charitable use may be 
averred by witnesses ; but where the things cannot pass without a 
deed, there charitable uses cannot be averred without a deed prov- 
ing the use.” See further 1 Perry on Trusts, § 75. 

There are more or less dicta to be found in the reports, relying 
upon Callard v. Callard. In Buckley v. Simonds, Winch. 35, Mich. 
18 Jac. I, Hendon, Sergeant, arguing, said (on p. 37), speaking of 
Page v. Moulton (supra), that it was there held that no use was 
raised, and that the reason was that the “ covenant was by words, 
and not in writing ; but it was not doubted, if this covenant had 
been by writing, but that the covenant will raise an use ;” and he 
adds (p. 37), “and so was Callard v. Callard’s case, 37 Eliz.; ” and 
that it was ruled that a use did not arise to the son, “ because this 
was by words only ;” but that “it was also agreed that if these 
words had been by writing they had been sufficient to raise an use 
to the son.” Hendon, Sergeant, also referred to a case in Dyer as 
Dyer, 232. He probably refers to Constable’s Case, Dyer, tor 8. 
But the question there raised was not adjudicated. It does not 
appear to have been a parol agreement. And in this same case of 
Buckley v. Simonds, later reported in the same report, Winch. 59, 
Hutton, Justice, arguing, said (p. 60) that it was “resolved in 38 
Eliz. in Collard and Collard’s Case” that a deed is necessary. This 
is dictum, as in Buckley v. Simonds the agreement was by inden- 
ture. The case is cited in 1 Siderfin, 26. Hore v. Dix, 1 Siderfin 
on p. 26, Hilary, 12 Charles II. is another case. There was an 
indenture in this case. The dictum is, that it was resolved that a 
use at this day could not be raised without deed, and to prove this 
vide Callard and Callard’s Case, 1 Rep. 75 a, 12 Eliz. Dyer, 296 3. 
This last reference is to the note in Dyer. In Foster v. Foster, 1 
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Siderfin, 82, 14 Charles II. King’s Bench, there was a deed bya 
mother to her eldest son. It was held that it could not take effect 
as a bargain and sale because not enrolled ; and that it could not 
operate at common law because there was no ceremony ; and that 
it could not operate by way of use because upon the face of the 
deed it appeared that such was not the intent of the parties. 

Pitfield v. Pierce’s case, Hill. 11 Car. II. in this court was cited, 
which was, says the report of Siderfin above, in effect : I give and 
grant to my son and to the heirs of his body, to have and to hold 
after my death, and adjudged that no use arose. See Pitfield v. 
Pearce, Trinity 15th Car. II. supra. And the report of Siderfin pro- 
ceeds as follows: And it was affirmed by Twisden, Justice, and 
not denied by any one, that although @ deed operate by way of use 
or otherwise, yet no particular estate can be reserved to the person 
who parts with the estate. And for this cause also it was held that 
the deed to the eldest son was void, — that is to say, because in 
this deed there was a clause ; she, the said Margaret Foster, enjoy- 
ing it during her life. And ¢f the case of Callard, 1 Rep. 75, had 
been by deed, yet they held that no use would have arisen, because 
it is reserving an estate to me and my wife, which could not be; 
and therefore the whole operation of the deed is for this reason 
hindered and obstructed. 38 Hen. VI. 38. Also the court was of 
the opinion, according to the case of Callard, that no use would 
arise without deed, as they of the Common Bench held before, 
p. 26. or this see supra Hore v. Dix, 1 Siderfin, 26. 

The report adds, vide 12 Eliz. Dyer, 296 4 (which is Page v. 
Moulton, supra). 

This case of Foster v. Foster is also reported in Sir Thos. Ray- 
mond’s Rep. 43, King’s Bench. This report contains arguments 
of counsel, and the mere finding of the court for the plaintiff. 

In the foregoing cases there was a deed; and the statements are 
merely dicta. 

The language of Holt, C. J., in Jones v. Morley, 1 Lord Raymond, 
290, is also but dictum. The expression is : “ Consideration of blood 
will not raise a use without deed,” citing Callard v. Callard, Moore,687. 

See same case, Holt’s Rep. 321. 

In Roe v. Tranmer, 2 Wilson, 78, Willes, C. J., said (p. 78) that 
everything was present to make a good covenant to stand seised ; 
and mentioned, among other elements, that there was a deed. 
This was in Trinity term, 30 and 31 Geo. II. 
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3 Com. Dig. 286 declares that a covenant to stand seised “ought 
to be by deed ; for an use shall not be raised by parol.” As contra, 
Comyn here cites Plowd. 303 a, which is a part of an argument 
for the defendants. The case is that of Sharington v. Strotton, for 
which see zzfra. Comyn also cites Callard v. Callard in the Q. B. 
He further cites Callard v. Callard in Moore, and in Popham ; Page 
vy. Moulton in Dyer; Callard v. Callard in Rolle Abr.; Hore v. 
Dix in Siderfin; and Foster v. Foster in Siderfin ; for all of which 
see supra. He also cites 1 Ventris, 140. This case is Crossing v. 
Scudamore, 1 Ventris, 137. Counsel arguing (p. 140) says that a 
deed is necessary to raise a use by way of covenant, citing Callard 
v. Callard in 3 Cro. (Eliz. 344), and in Popham’s Rep. ; and he adds 
“and hath been often resolved since.” 

Sharington v. Strotton, Plowd. 298, also cited as Baynton’s 
Case, also as Bainton’s Case, was a case in the Queen’s Bench, 
7 and 8 Eliz. The transaction was upheld as a good deed, being a 
covenant to stand seised. 

Crompton's jurisdiction of the courts is as follows, on page 60: 
A man by parol, without writing, and without livery of seisin, grants 
to A. B. land, p70 consilio suo impedendo, the grantee shall have sud- 
pena, for there is a good consideration to change the use before the 
statute ; and so it is to change the possession to this day ; for the said 
statute speaks of bargain and sale only. Vide Com. fol. 301. This 
reference is to Sharington v. Strotton (supra), Plowden, 301, argu- 
ment of counsel. Crompton then proceeds (2d.) : If I promise and 
agree with another that if he will marry my daughter, that after- 
wards they shall have my land, and he does this, they have a use 
in my land, and I shall be seised to their use, for the thing is done 
by which I am benefited, etc. (citing Fleetewood and Wray, coun- 
sel in Bainton’s Case) (see supra) ; and the Statute of Uses made in 
27 Hen. VIII. ch. 10 says where any one is or shall be seised to the 
use of another by reason of any bargain, sale, feoffment, fine, re- 
covery, covenant, contract, agreement, will, or otherwise, by any 
means whatever, the cestuz gue use shall have the land as he had 
the use, etc. So by the intent of the makers of the statute, a man 
would be seised by bargain and sale, covenant or agreement, and 
this is to be understood by money or other good consideration, 
citing Com. 304. The above reference is to arguments of counsel 
in Sharington v. Strotton (supra), one of whom was Plowden him- 
self, then an apprentice of the Middle Temple. 
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In respect to the mere words of the Statute of Uses, as not effec- 
tual to prove that an agreement to stand seised may be raised by 
parol, see the argument of Lord Bacon, referred to supra. 
Crompton then proceeds, on p. 61 : And it seems that any consid- 
eration which is good and reasonable, and where there is a guid pro 
quo, is sufficient to change the use to this day ; and the statute trans- 
fers the possession to the use. He here excepts bargain and sale as 
excepted by the Statute (of Enrolments), citing as above arguments 
of counsel in the above case in Plowden. Crompton further says 
(p. 61): Aman by parol, without deed, GRANTs to his son and his wife 
in tail such land in consideration of said marriage ; and it was agreed 
by all the justices that the use changed upon said consideration with- 
out writing, and after marriage, as at the assizes at Stafford, in the 
case of Babington, Manwood, Chief Baron of the Exchequer, said. 
See another reference to another statement of Crompton, supra. 
Sheppard’s Touchstone, 508, by Preston, is as follows, — the 
following parts in brackets [ ] are the words of Preston: That 
there is no need that a covenant to stand seised should be “by 
deed indented, etc., or that the deed be enrolled ; for uses [except 
on a bargain and sale, under the Statute of Enrolment] may be 
raised by deed poll as well as by deed indented. Also uses may 
be created, as some hold [and truly], by word or parol agreement, 
as well as by deed or writing ; for it is said it hath been adjudged 
[but the proposition is not law] that if a man SAY TO HIS SON and 
a woman that his son is to marry, that, in consideration of the 
same marriage, they shall have the land to them two in tail, that 
hereby a good estate tail will arise after the marriage ; and that 
where one doth by word without deed GRANT TO HIS SON and to his 
wife in tail land in consideration of their marriage, that it was 
agreed by all the judges that the use did arise upon this agree- 
ment. Howsoever, it is most safe in these cases to do it by deed 
and in writing ; for Dyer, 296, Plowd. 22, seem to oppugn this.” 
In a foot-note it is said: “ See Stat. 29 Charles II, ch. 3, which 
makes a writing necessary.” Of course the Statute of Frauds, here 
alluded to, only goes to the question of a writing, and does not touch 
the question here considered as to the necessity of a deed; for if any 
writing was necessary before the Statute of Frauds, in an agreement 
to stand seised, it was a deed. The marginal note reads as follows: 
Crompton’s Jurisdiction, 61, 60 (for which see supra) ; Plowden, 301, 
308 (which is Sharington v. Strotton, supra) ; “and the better opinion 
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of the judges in Corben’s Case, 38 Eliz.” (for which see supra) ; 
Dyer, 296 (this is Page v. Moulton, above) ; Plowd. 22, is Colthirst v. 
Bejusin. There is nothing pertinent on p. 22; but counsel, in arguing 
that case, says, on p. 25, that it is requisite that conveyances of 
things should be certain; for which reason the law has ordained 
certain ceremonies to be used, and especially in the case of freeholds. 
_ The above statement of Mr. Preston that “the proposition is not 
law,” would seem to apply to the first proposition, namely, “that 
if a man say to his son,” etc. It would seem that Mr. Preston 
expresses no opinion concerning the other and later proposition, 
namely, that if one makes A GRANT BY WORDS, etc. As to these two 
distinct propositions, see the extracts from Crompton given above. 

As to the above reports of Callard v. Callard, as found in Croke’s 
Eliz. (supra), Moore (supra), Popham (supra), Anderson (supra), 
and Rolle’s Abr. (supra); these are the only books containing a 
report of that case; and see further to this ‘“ Repertorium Juridi- 
cum” (London ed., 1742), and Tomlin’s “ Rineonmenats Juridicum,” 
under the name of this case. 

In conclusion, it seems to us that the decision in Callard v. 
Callard, taken most strongly, went no further than to hold that the 
transaction in that case did not constitute an agreement to stand 
seised: that it was a transaction which amounted to nothing what- 
ever, taking place on the land, and the grantor not passing the 
immediate possession, but reserving a present life estate, etc. ; that 
it does not appear that the Exchequer Chamber found as they did, 
upon the general ground that a parol agreement to raise a use by 
standing seised upon good consideration would fail; that it has 
never been decided, #2 any case or class of cases, that under the 
Statute of Uses and the law of uses every agreement to stand seised 
must of necessity be by deed, — that is, that no agreement to 
stand seised is good without deed; that judicial legislation, which 
any such doctrine (as that such an agreement must be by deed) 
would be, is not to be inferred without clear adjudication ; that the 
reports of Callard v. Callard, in the Exchequer Chamber, are on 
this point so diverse as to leave us without authentic evidence of 
the exact reasons ; that the arguments of Gawdy, J., and Popham, 
C. J., are unanswerable, and have not been met; that the d@icéa in 
the books based upon these reports of Callard v. Callard do not 
show us what Callard v. Callard decided in this particular, and are 
no stronger than the reports of Callard v. Callard themselves. 

Frank Goodwin, 
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ENGLISH LEGAL LEGISLATION IN 1893. 


NGLISH legislation in 1893 has been somewhat scanty, so far 
as the interests of lawyers are concerned. The reasons for 

this fortunately do not fall within the scope of this paper, which 

simply purports to be a brief review of what has been effected. 

The first statute that demands notice is cap. 7, The Customs 
and Inland Revenue Act, 1893. This increases the 6d. duty on 
contract notes to a shilling, and abolishes the “delivery duty” on 
marketable securities transferable by delivery. Under the Stamp 
Act, 1891, a duty of Is. per £100 was charged on the first delivery 
of such securities in any year, but the payment of this duty was 
found so exceedingly inconvenient in practice that its abolition will 
be generally welcomed. 

Passing on to cap. 21, The Voluntary Conveyances Act, 1893, an 
enactment is found declaring that no voluntary conveyance of lands, 
whether made before or after the passing of the act, if in fact made 
bond fide and without any fraudulent intent, shall hereafter be deemed 
fraudulent or covinous within the meaning of the Act, 27 Eliz. c. 4, 
by reason of any subsequent purchase for value, or be defeated under 
any such purchase. There is, however, an express exception of 
any of the provisions of the said Act by a conveyance made upon 
cases where the author of a voluntary conveyance has, before the 
passing of the Act, made a disposition in favor of a purchaser for 
value. It will be remembered that the Act, 27 Eliz. c. 4, was really 
directed against fraudulent, feigned, and covinous conveyances, but 
the ingenuity of the judicial bench succeeded in holding that the 
mere fact of a subsequent sale for value by the original vendor was 
in itself sufficient evidence of fraud in the previous conveyance to 
avoid it within the Act. For some time at least, students and prac- 
titioners will still have to refer to the decisions on the Act of Eliza- 
beth, which are conveniently collected in the notes to Ellison v. 
Ellison, 1 W. & T. 334 to 342, 6th ed. The former danger in con- 
veyancing was that the voluntary settlement which the purchaser 
for value proposed to ignore or defeat had really been rendered 
valid by a subsequent valuable consideration. The present danger, 
if any, will arise from the suppression of voluntary conveyances. It 
is said that a volunteer, unlike a purchaser, does not, and indeed 
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cannot very well insist on the delivery of the deeds, and his grantor, 
if so minded, can purport to make a subsequent conveyance of the 
same property, suppressing the voluntary conveyance. This is a 
danger which no amount of care in the investigation of the title 
can be trusted to avoid, and the only remedy would seem to be the 
compulsory registration of all voluntary conveyances. 

The next statute, cap. 22, The Appeal (Forméd Pauperis) Act, 
1895, will put a stop to many pauper appeals to the House of Lords. 
An incidental petition for leave to sue im formd pauperis is neces- 
sary under the present practice, and the present Act provides that 
if the House, on the report of its appeal committee, determines 
that there is no priméd facie case for the appeal, the House may 
refuse the prayer of the petition for leave to sue. This will nip 
many such appeals in the bud. As a pauper has everything 
to gain and nothing to lose by appealing, and will therefore natu- 
rally appeal however hopeless his case, the new check ought to 
prove highly beneficial. 

Cap. 30. The Friendly Societies Act, 1893, is intended to protect 
sect. 22 of the Friendly Societies Act, 1875, from the operation of 
the Arbitration Act, 1889. Friendly Society disputes are settled 
in the manner provided by sect. 22 aforesaid, and the present Act 
provides that the court or person to whom the dispute is referred 
shall not be compelled to state a special case on any question of 
law arising in the case, but may do so on request of either party, 
the object being as far as possible to leave the Friendly Society 
forum untouched. 

Cap. 32. The Barbed Wire Act, 1893, provides a summary pro- 
cedure for the removal of barbed wire fencing where it is a nuisance 
to a highway. Judging from the extract from Mr. La Monte’s paper 
on the subject in the New Jersey Law Review (see 95 L. T. 419), 
this subject has received a considerable amount of attention in the 
American courts, and the Act is therefore noticed here. 

Cap. 39. The Industrial and Provident Societies Act, 1893, is 
scarcely of sufficient general interest to be analyzed. The effect, 
shortly, is to re-enact and amend the Industrial and Provident So- 
cieties Act, 1876. As in the case of Friendly Societies, the forum 
appointed by the Act for the settlement of disputes (sect. 49) is not 
bound under the Arbitration Act, 1889, to state a special case on 
any question of law, but may do so at the request of either party. 

Cap. 53. The Trustee Act, 1893, consolidates the provisions 
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of various enactments relating to trustees. A reference to the 
schedule to the Act will show among what a multitude of Acts 
these provisions have hitherto lain scattered. The old law has, 
however, been well understood, and for some time at least difficul- 
ties may arise from the difference of wording between the old and 
new provisions. It will be noticed that sect. 1 incorporates the de- 
cision of Hume v. Lopes, 1892, App. Cas. 112, deciding that “ trust 
funds in his hands,” in the Trust Investment Act, 1889, included 
all trust funds in the trustee’s hands whether at the time in a 
state of investment or not. Sect. 21 extends sect. 37 of the Con- 
veyancing Act, 1881, to administrators providing that “ An executor 
or administrator may pay or allow any debt or claim on any evi- 
dence that he thinks sufficient.” It was considered, by analogy to 
Re Clay & Tetley, 16 Ch. D. 3, that the former section did not apply 
to administrators. On the other hand, sect. 22, allowing the sur- 
vivors of two or more trustees to execute a power, seems narrower 
than sect. 38 of the Conveyancing Act, which applied to two or more 
executors or trustees. This point, however, is probably met by 
sect. 50, which makes the word “trust” include the duties incident 
to the office of personal representative of a deceased person. The 
Act was intended to be a mere Consolidation Act, and on the 
whole it has apparently made no appreciable change in the law. 
Cap. 57. The Law of Commons Amendment Act, 1893, renders 
the consent of the Board of Agriculture necessary before any in- 
closure or approvement of any part of a common can be made 
under the Statute of Merton, 20 Hen. 3, c. 4, or the Statute of 
Westminster, the second, 13 Ed. 1, St. 1,c. 46. It will be remem- 
bered that under these statutes, which were only declaratory of the 
common law, the lord of a manor could inclose part of a common 
of pasture, provided he left sufficient for the commoners, the onus of 
proving such sufficiency being on the lord. This right of approve- 
ment was confined to common of pasture. In giving or withholding 
their consent to the inclosure, the Board are to have regard to the 
same considerations and, if necessary, hold the same inquiries, as on 
an application for inclosure under the Commons Act, 1876. The 
latter Act provides for the fullest consideration of and inquiries as 
to the benefit of the neighborhood and the protection of private 
interests, including the commoners’ rights, and the present Act will 
no doubt render almost impossible quiet inclosures by wealthy lords 
against poor commoners, who dare not and cannot afford to resist. 
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Cap. 58. The Companies (Winding-up) Act, 1893, merely enacts 
that an order for payment of money made by the court, under the 
Companies (Winding-up) Act, 1890, sect. 10, shall be deemed to 
be a final judgment within the meaning of the Bankruptcy Act, 
1883, sect. 4 (1) (g). The Companies (Winding-up) Act, 1890, 
sect. 10, gave the court power to order delinquent directors, officers, 
or promoters to repay any moneys or restore any property misap- 
plied or retained by them, or contribute a sum of money to the 
assets by way of compensation. The order is made on the applica- 
tion of the official receiver or liquidator, or of any creditor or con- 
tributory, and, if it is not obeyed, a bankruptcy notice may now 
be served on the defaulter, requiring him to obey the order. Non- 
compliance with the terms of this notice, within seven days after 
service, constitutes an act of bankruptcy. 

Cap. 63. The Married Women’s Property Act, 1893, amends 
the Married Women’s Property Act, 1882, in several important 
particulars. A creditor suing a married woman on a contract, 
under the Act of 1882, had to allege and prove that she was 
possessed of separate estate at the time of making the contract. 
Palliser v. Gurney, 19 Q. B. D. 519; Tetley v. Griffith, 57 L. T. 
673. Under sect. 1 (a), this difficulty, which often worked great 
injustice in practice, is removed. Sect. 1 (6) makes no alteration, 
and, as before, the contract once binding will bind after-acquired 
separate property. Separate property, however, did not include 
property acquired during widowhood (Pelton v. Harrison, 1891, 2 
Q. B. 426), and, therefore, sect. 1 (c) provides that the contract 
shall be enforceable against such property. As before, the con- 
tract cannot be enforced against property subject to a restraint on 
anticipation. Costs, however, may now be ordered, under sect. 2, 
to be paid out of such property, in the case of an action instituted 
by a married woman, or by a next friend on her behalf. This alters 
the law as laid down in Cox v. Bennett, 1891, 1 Ch. 617, and Re 
Glanvill, 31 Ch. D.522. Sect. 3 provides that sect. 24 of the Wills 
Act, 1837 (making a will speak from the testator’s death with refer- 
ence to the property comprised therein) shall apply to the will of a 
married woman made during coverture, whether she is or is not pos- 
sessed of or entitled to any separate property at the time of making 
it, and such will shall not require to be re-executed or republished 
after the death of her husband. Hitherto such a will passed sep- 
arate estate even where the married woman had none at the date 
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of the will (Charlemont v. Spencer, 11 L. R. Ir. 490; Re Bowen, 
1892, 2 Ch. 291), but it did not without re-execution pass property 
acquired after the death of her husband. See Willock v. Noble, 
L. R. 7 H. L. 580; Re Price, 28 Ch. D. 709, and the notes to 
sect. 8 of the Wills Act, in Shelford’s Real Property Statutes, oth 
ed., by T. H. Carson, Esq. 

The New Rules of November, 1893, may be shortly noticed. 
Order XI., as to service out of the jurisdiction, was extended to 
torts, originating summonses, notices of motion in patent cases, 
summonses, orders, and notices in winding up companies, and peti- 
tions for administration, execution of trusts, or for orders dealing 
with funds in court. This order has been annulled by the Rule Com- 
mittee to give the Scotch members an opportunity of considering 
it. In the summary procedure under Order XIV., a judge giving 
leave to defend may order the action to be set down for trial at 
once, and a special list is to be kept of cases in which such judge 
thinks a prolonged trial will not be requisite, the judge being em- 
powered to order any cause to be put into that list. In practice leave 
to defend is always given where there is any probability of a real 
defence. Trustees may now represent beneficiaries in foreclosure 
actions. Powers are given to approve a compromise in the absence 
of some of the parties interested, and to appoint a person to repre- 
sent absent heirs, next of kin, or members of aclass. A plaintiff 
may proceed to trial without pleadings if he endorses his claim suf- 
ficiently on his writ, and states his intention of proceeding without 
pleadings. 

The defendant may, however, apply for a statement of claim or 
particulars. If the trial proceeds without pleadings, all defences 
are open to the defendant, but he must give notice if he intends to 
rely on a set-off or counterclaim, or on the defence of infancy, cover- 
ture, fraud, statute of limitations, or discharge under the Bank- 
ruptcy Acts. The fact that money has been paid into court is not 
to be communicated to the jury or taken into account by them in 
finding the amount of the debt or damages. There are to be no 
interrogatories (even in cases of fraud or breach of trust) without 
the leave of the judge to whom the proposed interrogatories must 
be submitted. Discovery or inspection of documents is not to be 
ordered if not necessary to fairly dispose of the cause or matter, or 
to save costs. Verified copies instead of originals may be ordered 
to be inspected. The whole order as to discovery is now to apply 
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to infant plaintiffs and defendants, and to their next friends and 
guardians ad /item. Undue delay in proceedings is to be checked 
by the Chief Clerk, whose duty is to report it to the judge. Costs 
of an unsuccessful claim or resistance to any claim to any property 
are not to be paid out of the estate unless the judge so directs, and 
the costs of ascertaining the person entitled to any legacy, money, 
or share, are prima facie to be paid out of such share, 2.¢., not out 
of the whole estate. Probably if the difficulty arose simply from 
the language of a testator, costs would be allowed out of the gen- 
eral estate; but it is yet too early for a judicial decision on the 
point. Where some of the persons entitled to shares are ascer- 
tained, their shares may be paid at once without reserving any part 
to answer the costs of ascertaining the persons entitled to the re- 
maining shares. Lastly, the time for appealing is reduced, in the 
case of interlocutory orders, or final or interlocutory orders in any 
matter not being an action from twenty-one to fourteen days, and 
in other cases from one year to three months. Speed, cheapness, 
and finality seem to be the chief objects aimed at, but time alone 
can show how far these objects have been attained. 


G. Rowland Alston. 
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THE Law ScHoot. — The present efficiency of the school library gives 
interest and value, for purposes of comparison, to the following account 
of its early accessions and growth, for which we are indebted to the 
Librarian. 


In the very interesting preface to the first edition of the catalogue of 
the library of the Law School, published in 1833, and edited by Charles 
Sumner, then a student in the school, reference is made to the cata- 
logue of the library of the university, published in 1723, which, he says, 
enables us to see the extent of this collection, and what portion of it is 
related to law. The whole number of volumes of the common law in 
that catalogue is seven; namely, Spelman’s Glossary, Pulton’s Statutes, 
Keble’s Statutes, Coke’s First and Second Institutes, and a couple of vol- 
umes of the Year Books. 

Mr. Sumner then proceeds to sketch the establishment and growth of 
legal education, particularly in the university, and, in connection with 
such growth, the rapid increase of the collection of legal works. He 
mentions the chief benefactors of the library, — Hollis, Gardiner, Gore, 
Story, and Livermore,— and describes a few of the most valuable and 
important works embraced among the books thus acquired. The law 
library at this time (1833) contained about 3100 volumes. 

Shortly after the catalogue was prepared, the library was enriched by 
the bequest of Samuel Livermore, Esq., of his entire library of works 
on Roman, Spanish, and French law. The number of volumes in this 
collection was about 450. 

It should be mentioned that, previous to 1832, when Dane Hall was 
built, the Law School occupied two rooms in College House. One was 
the private room of Judge Story and contained his library; the other 
was the lecture-room, and was also used by the students as a reading- 
room. The university at this time possessed but few works on the law, 
and most of these were kept in the general library, and not in the Law 
School. 
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Soon after Judge Story’s appointment the corporation purchased his 
library consisting of over 1,000 volumes, the students having been kindly 
permitted the use of his books previous to such purchase. The books 
thus obtained, with the few works on law previously mentioned, formed 
the nucleus from which the law library as a separate collection has 
grown ; the 3,100 volumes of 1833 having increased to more than ten 
times that number in 1893. 





ANNUAL REPORT OF THE ATTORNEY-GENERAL OF MASSACHUSETTS. — 
CorrEcTION. Last month the REviEw adopted the Attorney-General’s 
statement that Com. v. Trefethen was the first case where a capital con- 
viction had been reversed in Massachusetts. It now appears that in 
Com. v. Hardy, 2 Mass. 303, a capital conviction secured before Supreme 
Court sitting in danc was reversed by them, and upon a second trial the 
prisoner was acquitted. So Com. v. Trefethen is at least not the first 
case. 





CouNSsEL AND Court. —It has often been regretted that American 
methods of reporting do not reach the colloquy between judges and 
counsel in the course of the argument. Lately, in England, a manufac- 
turer who had bought belting for his machinery “warranted for ten years,” 
insisted upon using it after it was useless, and in order to sue each year 
for the accruing damages. When his counsel appeared in court to press 
this claim the following dialogue took place : — 

Lord Coleridge: “ And you actually insist that your client, the plain- 
tiff, may go on using a thing which he says is of no use, not for the 
purpose of using it, but for the purpose of bringing repeated actions for 
his not being able to use it; and that, too, notwithstanding an offer to 
take it back and return the money?” Cyitty (for the plaintiff): “ Yes, 
that is our claim.” Lord Coleridge: “‘ Then we will try if the law will 
not enable us to resist it.” Chitty: “This is not a court of morals but 
a court of law.” Lord Coleridge: “True, and what is morality is not 
always law; but the law ought to be in accordance with morality ; and 
we will try and see if it be not so here... .” (10 Times Law Reports, 
225.) And the court dismissed the claim. Surely no opinion sent down 
in cold writing, after the argument, could so effectually dispose of the 
idea that there is any right to heap up damages for others to pay, unless, 
as in Shylock’s case, it is “so nominated in the bond,” and, perhaps, 
—as in Shylock’s case, — not then. 





THE REFERENDUM. — That provision of the Constitution of Massachu- 
setts which enables the Legislature to consult the Supreme Court upon 
judicial questions of importance has recently been put in use to obtain 
opinions upon what is known as the referendum. The Legislature asked 
whether it was constitutional to provide that an act (one granting suffrage 
to women) should take effect (1) throughout the Commonwealth, (2) in 
cities and towns, upon acceptance by voters ; and also whether it could 
provide that women specially registered might vote upon the first ques- 
tion. The bare majority answered in the negative, Knowlton, J., with 
them on the first and third questions ; Holmes and Barker, JJ., dissent- 
ing altogether. The majority base their answer upon the theory that 
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the Legislature is the agent of the people‘for the purposes of law making ; 
that this would be in effect shifting the burden of responsibility which the 
Constitution meant to fix on it, and giving to the people the ultimate 
legislative authority definitely surrendered by them at the time of the 
adoption of the Constitution. 

The difference between the majority and Mr. Justice Holmes, whose 
opinion is the most suggestive among those of the minority, seems to be 
double, lying partly in the different tests of constitutionality adopted, 
and partly in the question whether or no such acceptance by the people 
is legislation. While the majority, on the one hand, reject the idea as one 
not contemplated by the Constitution, Mr. Justice Holmes, on the other, 
accepts it as one not forbidden. The majority say that the actual enact-. 
ing legislative force is the vote of the people. Mr. Justice Holmes points 
out that if such a law “does go into effect, it does so by the express 
enactment of the legislative body.” He agrees that the people may not 
legislate without an amendment of the Constitution, but does not accept 
the conclusion that the enactment of laws may not be made to depend 
on their consent. 

It would seem that his may be considered the sounder view. The 
analogy is stronger to a law which depends, as one may, upon the hap- 
pening of a future event, or to an agent going back to his principals for 
instructions and yet performing the duties of his agency himself, than it 
is to a judge turning cases over to his private secretary for decision, or a 
governor giving his clerk the power to pardon. And it does not seem 
a dangerous or unwise use of legislative authority ; or, indeed, an arrange- 
ment which would have been looked upon by the founders of the Consti- 
tution as improper or inexpedient. 





“ FLOATABLE STREAMS” — COMMERCIAL POWER OF CONGRESS. — In 
Gwaltney v. Scottish Lumber Co., 16 S. E. Rep. 692, there is an interesting 
discussion by the Supreme Court of South Carolina of the public rights 
over running streams, though the actual decision turned on a point of 
small importance. ‘The court lay down the doctrine that, in addition to 
the generally recognized class of navigable waters, there exists another 
kind of streams over which the public have rights. These the court call 
“‘floatable streams,” which, while not navigable by vessels or even smaller 
craft, are yet of use to the public “ in bearing the products of mines, for- 
est, and tillage of the country they traverse to mills and markets.” Such 
streams are public highways, and the rights of the riparian proprietors 
are subject to an easement in favor of their free use for those purposes to 
which they are adapted. 

The rule here stated is supported by a number of decisions (Zancey v. 
Clifford, 54 Me. 487; Buchanan vy. Grand River, etc. Co., 48 Mich. 364 ; 
Shaw v. Oswego Iron Co., 10 Oregon, 371), which, while varying more or 
less as to where the line should be drawn between the concurrent rights 
of the public and the riparian proprietors, all recognize these streams 
not technically navigable, but navigable for logs, as public highways. 
Gould on Waters, 2d ed. sec. 107. 

The inherent reasonableness of this doctrine makes it probable that it 
would be generally followed ; and this suggests a possible application of 
that tremendous piece of machinery, the commercial power of Congress. 
It has indeed been hitherto generally assumed that the jurisdiction of 
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Congress only extended to strictly navigable waters, and that when it 
was impossible, from natural or artificial causes, for ships or boats to 
go upon a stream, the jurisdiction of Congress did not cover it. Com. 
v. King, 150 Mass. 221. But if floatable streams are public highways, 
they may well be, and often are, highways over which passes interstate 
and foreign commerce, and as much subject to the control of Congress as 
railways, canals, or telegraph lines. Doubtless, until Congress does legis- 
late, the States may do so, and require men floating logs or other produce 
to obey such regulations as are necessary for the public good. A State has 
as good a right to enact that logs shall only be floated in rafts (Harrigan 
v. Conn. River Lumber Co., 129 Mass. 580) as to require all locomo- 
tive engineers to be examined for color-blindness. Vashua, etc. R. R. 
v. Ala., 128 U. S. 96. But if Congress chose to make a general law for 
the government of floatable streams in so far as they are channels for 
interstate and foreign commerce, it would seem there would be very little 
doubt of its constitutionality. There is here another instance of the 
great scope of the power to regulate commerce vested in the national 
government, a power which, if the people once get the idea of using it 
to attain their ends, will extend in a hundred directions beyond what has 
hitherto been dreamed of. 





Liquor SALOON A NUISANCE fer se. — Another restriction has been 
placed upon the liquor traffic by the decision of the Indiana Supreme 
Court, in the recent case of Haggard v. Stehlin, 35 N. E. Rep. 997, to 
the effect that a duly licensed and properly conducted liquor saloon is 
a nuisance fer se. The plaintiff was the owner and occupier of a dwell- 
ing-house in a residential portion of Indianapolis. A business block was 
erected on an adjoining lot, and the defendant opened in it the saloon 
in question. The plaintiff thereupon brought suit to recover damages for 
the injury caused by the proximity of the saloor ; and it was admitted 
that the property of the plaintiff had been damaged both for selling and 
rental purposes. The license granted to the defendant, by the board of 
commissioners of the county, was set up as a defence, to which the plain- 
tiff demurred. There was no complaint of any improper conduct, or 
violation of the law, or anything injurious to health or offensive to the 
senses ; so the question came squarely before the court, whether this law- 
ful business, carried on in a lawful manner, could be a nuisance ; and the 
court decided affirmatively, Howard, C. J., and Hackney, J., dissenting, 

In a question of nuisance it has been considered as well settled that the 
injury, annoyance, and inconvenience are regarded rather than the par- 
ticular trade or occupation from which these resulted ; and also that the 
injury inflicted must be the result of some tangible physical interference 
on the part of the defendant with the ordinary comforts of life. 1 Wood, 
Nuis. §§ 2, 3. Were these legal propositions disregarded in the present 
case? There are two grounds that may be gathered from the discussion 
of the court upon which the decision may possibly rest. The first is that 
the business is of such a character that it is impossible to rid it of those 
attendant circumstances and conditions which of themselves constitute a 
nuisance because of their necessarily injurious results. 2 Wood, Nuis. 
3 ed. § 809. Such a position might be taken where the occupation com- 
plained of was itself illegal, and where specific allegations of discomfort 
or annoyance were unnecessary, as in the case of brothels (11 Md. 128) 
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or gaming-houses (Bac. Abr. Vuis. a; 10 Mod. 336), or where liquor was 
unlawfully sold (41 N. J. L. 6); but to apply the same doctrine to a 
business legalized by the legislature, duly licensed and properly con- 
ducted, in a suit where the only objections alleged were to the saloon 
itself, simply as a saloon, seems to be begging the question; yet the 
court proceed to do it. A brew-house has been held a nuisance, but 
always on the same ground as a lime-kiln, chandler’s shop, or swine-sty 
(Waterman’s Eden, 264, note), — that unwholesome odors were emitted. 
A stable is not a nuisance fer se (36 Ala. 546), nor a tenpin alley, though 
kept in connection with a lager beer saloon (5 N. J. L. 158), nor a bil- 
liard room when conducted in an orderly manner. (8 Cow. 139.) In 
Pfingst v. Senn, (Ky.) 23 S. W. 358, where the complaint was that a 
picnic ground was a nuisance fer se, the court said: “There can be 
beer-gardens and pleasure resorts, music and dancing, and yet no nui- 
sance set up. Admittedly, the conduct of such exercise or the running 
of such a business may result in inconvenience and annoyance to neigh- 
bors not participating. It may render the location less eligible as a 
place of residence ; . . . but, nevertheless these places and modes of 
amusement are not to be condemned or denounced as nuisances in them- 
selves.” Were there no other possible ground for the decision in the 
principal case, it might be inferred that the learned court thought it 
should take judicial notice of “all the incidents usually attendant upon 
such a place ;” upon which incidents it laid great stress, but of which 
there was neither allegation nor proof. 

The other, and at least more satisfactory view of the case is from a 
moral standpoint. The establishment of a liquor saloon in close proxim- 
ity to one’s dwelling would undoubtedly be a source of great annoyance 
and perturbation, and tend to render one’s property in the vicinity less 
valuable to rent or sell. Even anti-prohibitionists might consistently 
object to such surroundings. It is not necessary for one to possess a 
“delicacy of taste or a refined fancy” to be disturbed by the sale of 
intoxicating liquors near one’s residence ; yet it is submitted that, where 
it is impossible to show any annoyance through the bodily senses, and 
where the only ground of complaint is that the defendants’ trade is 
morally offensive and distasteful, the formerly established rule, as applied 
in Wescott v. Middleton, (43 N. J. Eq. 478), would not lead to the same 
conclusion as that reached in Haggart v. Stehlin. 





ScoPpE OF THE POWER TO REGULATE COMMERCE. — The development 
at the hands of the courts of the power of Congress to regulate commerce 
has so frequently taken an unexpected turn, that one can never be sure 
that the last word has been spoken. In the case of Swift v. Phila. Ry. 
Co., 58 Fed. Rep. 858, is a wholly new illustration of the wide-reaching 
nature of this power. The facts of the case are simple. The plaintiff 
began suit in the State court to recover for excessive charges paid for the 
carriage of goods from Chicago to New York. The case was removed to 
the Federal courts because of the diverse citizenship of the parties, and 
heard before Grosscup, J., who has since attracted attention by other 
rulings on the Interstate Commerce Act. Ina short opinion he held 
that the action would not lie, — that although the general rule of the 
common law forbade a common carrier to exact unreasonable charges, 
yet this rule could have no application to an interstate law, that being 
















NOTES. 489 


a matter for the exclusive regulation of Congress. The court go on to 
say that “the fixing of a rate for the carriage of goods from one State 
to another is not simply an incident of, or appurtenance to, commerce, 
but is the very core and essence of interstate commerce. A rate for the 
carriage of interstate commerce, dependent, as it is, for its reasonableness 
upon so many different considerations of expenditure, business, and inter- 
pretations of the laws of different States, is essentially a national affair, 
and its regulation is, therefore, exclusively national.” The reasoning of 
the court will be seen to follow the test suggested by Mr. Justice Curtis, 
in Cooley v. Wardens, 12 How. 299, that where a subject admits only of a 
uniform rule there the power of Congress is exclusive. 

The decision, it is believed, is entirely novel in holding that the com- 
merce clause renders inoperative a rule of the common law which would 
otherwise be in force in the States. Obviously, this was the only deci- 
sion possible if no distinction can be drawn between statutory laws and 
rules of thecommon law. For, on the authority of Wabash Ry. v. /ilinois, 
118 U. S. 557, it must be conceded that a statute of a State requiring an 
interstate carrier to exact reasonable charges only, would be unconstitu- 
tional. But if astatute declaratory of a rule of the common law is uncon- 
stitutional, it is not easy to see how the rule itself can stand. On the 
other hand the doctrine of the later cases has been, not that the Consti- 
tution ex proprio vigore forbids such State laws, but that the Constitution 
has entrusted the whole matter to Congress, and the silence of Congress 
is indicative of its wish to have such commerce free from State regula- 
tions (see Bowman v. Ry. Co., 125 U. S. 465, and Wilkerson v. Rahrer, 
140 U.S. 545). So, while it may be true that the silence of Congress is 
expressive of its wish that a State shall not legislate on the subject, it 
is a somewhat stronger proposition that the non-action of Congress 
indicates its desire to have all the existing common law on the subject 
abrogated. Perhaps something more than mere silence should be re- 
quired to annul a State law existing at the time of the adoption of the 
Constitution. 

The provision of the Interstate Commerce Act of 1887, that all charges 
shall be reasonable and just, alters the nature of the question. But the 
decision is on broader grounds, and its interest comes from its bearing on 
the general question apart from legislation by Congress. 

If the principle be sound it would seem to follow that no action could 
be brought in a State court, when the haul is an interstate one, for refusal 
to carry goods, or for negligence in not delivering promptly. Again, at 
common law the liability of a carrier to account for goods received for 
carriage is absolute. Yet if this decision be sound it is not easy to see 
how a State court can properly entertain an action against a carrier for 
goods lost in an interstate transit. Surely the liability assumed by an in- 
terstate carrier is a matter exclusively national within the rule. Similarly 
the actions which have always been allowed against telegraph companies 
for errors in transmission, and for non-delivery of messages, would seem to 
be wrong where the communication is between points in different States. 

These results are not suggested for the purpose of throwing doubt on 
the correctness of the decision. The whole subject is in such a condition 
that much must be left to speculation. More than once the established 
landmarks on the subject have been swept away by the necessary devel- 
opment of this branch of the law. This case may be the first step in a 
further curtailment of State authority. 
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DISCRETIONARY TRUST— EXECUTION BY CouRT. — In the case of Mon- 
son v. New York Trust Co., 35 N. E. Rep. 945 (N. Y.), the facts were 
substantially these: A testator left his property to his executor in trust 
with a request that his own investments be continued, so long as not 
detrimental to the estate. The income was to be applied to the use of 
the widow for her life. Upon her death the executor was to form four 
trust funds for the testator’s four daughters, of “the value and amount of 
twenty thousand dollars ” each, and to pay over the residue to the two 
sons. The executor had the option of paying the trust legacies of the 
daughters in money and then investing it, or of setting apart securities 
out of the estate. The widow received the income of the estate during 
her life, but upon her death the executor did not form the four trust funds 
but left the estate zm so/ido, paying to each daughter the interest on $20,000 
and the balance of the income to the sons until his own death in 1892. 
Between the death of the widow and this time the estate had increased 
greatly in value, owing to the appreciation of certain investments. The 
sons, therefore, claimed that the residue of the estate should be paid 
to them after deducting the daughters’ shares of $20,000 each, while the 
daughters claimed a right to participate vo rata in the increase, because, 
as they alleged, the investments represented the trust estates belonging 
to them under the will. The court allowed the daughters to participate 
in the increase of the estate in the proportion their shares of $20,000 
bore to the value of the entire estate at the death of the widow. 

The reasoning of the court is as follows: “ Although,” they say, “ the 
executor had the right upon the death of the widow to pay these trust 
legacies in money, or to set apart such of the securities in which the 
estate was invested as in his judgment he should think best (up to the 
stated value), yet we think that when he omitted to do either, he must 
be deemed to have made such an allotment proportionately in all of the 
securities in which the estate was invested.” But how can it be said that 
an executor “must be deemed to have made an allotment” by absolutely 
refraining from doing anything? A conclusive answer to the argument 
of the court would seem to be furnished by the simple fact that the execu- 
tor actually made no allotment but kept the estate im so/ido. Therefore, 
as no fund was ever set apart for the daughters, they could not invoke 
the doctrine of following trust property (the real ground that the court 
adopted) to support any claim to the increase of the estate. 

Undoubtedly, the failure of the executor to carry out the trust ought 
not to prejudice the daughters. As Sir Joseph Jekyll once quaintly put 
it, “ The forbearance of trustees in not doing what it was their office to 
have done shall in no sort prejudice the cestuis gue trustent, since at that 
rate it would be in the power of trustees either by doing or delaying 
to do their duty to affect the right of other persons ; which can never be 
maintained. Wherefore, the rule in all such cases is that what ought to 
have been done shall be taken asdone.” And the remark of Lord Eldon 
in Burgess v. Wheate, 1 Wm. Black. 129, is equally important : “ Nothing 
is looked upon in equity as done but what ought to have been done, not 
what might have been done.” The question, then, in this case, where the 
court on the death of the executor and his failure to execute the trust 
are obliged to administer it, is what really “ought to have been done” 
in view of the expressed intention of the testator? By what rule can 
the court fairly settle the property between a specific and residuary 
legatee where the executor had the option of paying the specific legacy 
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in securities allotted from the estate or in money, and actually did 
neither ? 

If the testator had directed his executor to set apart for each daughter 
such securities of the estate as he saw fit to the value of $20,000, without 
any option to pay money, and the executor had failed to do so, the court 
in executing the trust upon the executor’s death would doubtless have 
allowed each daughter to share in any increase of the estate in the propor- 
tion her $20,000 bore to the entire estate at the time the breach of trust 
was committed. In such a case one could say the testator evidently 
intended to give each daughter a portion of his investments. That is, 
the executor would be bound to use his discretion and to exercise it upon 
those particular funds. The court would, acting in his stead, apply the 
only equitable rule of dividing the increase among the legatees in the 
proportions the amounts of their original legacies bore. 

But the principal case seems different. The executor was not obliged 
to form the trusts for the daughters out of the investments, for if he 
wished he could pay them in cash. He did neither. What rule can the 
court adopt which, when generally applied, would carry out the intention 
of the testator? 

It is evident from the will that the primary object of the testator was 
to provide for his daughters trust legacies of $20,000 each. Trusts to 
that amount were to be formed in spite of all fluctuations of the estate 
between the death of the testator and his widow. That is, any loss that 
might occur up to the time of the division was evidently to be borne by 
the sons. They were to have all the risk. And it would, therefore, be 
wholly contrary to the plain design of the testator to suppose the daugh- 
ters would have to bear the loss proportionately with the sons if the 
estate had depreciated in value, and the court had had to execute the trusts. 
Surely it would, then, have been urged as eagerly that the trust legacies 
were pecuniary, as it was in the principal case that they be treated as 
shares in the investments existing at the widow’s death. And the con- 
tention would have been right and would have prevailed, for the intention 
was to protect the daughters in any event. But, whatever rule be adopted, 
it seems clear it ought to be reasonably consistent, and not such as would 
allow the daughters to call their interests pecuniary legacies when the 
estate depreciated, and shares in the specific investment when it increased 
in value. The court cannot say the executor ought to have allotted the 
investments, because that matter was discretionary with him. The only 
theory whereby the testator’s evident intention of providing for his 
daughters in any event can be carried out is the one which treats the 
trust funds to be formed for them as payable in cash. 

Since, therefore, the sons as residuary legatees would have to bear 
any depreciation of the estate they ought to get the increase. When this 
argument was pressed by counsel in the principal case, the court met it 
by dodging it. “ What might have been the result,” they say, “ of a con- 
tention upon facts which never occurred, and under circumstances which 
probably would have differed radically from those now under our obser- 
vation, it is plainly useless to speculate concerning.” This speculation so 
“plainly useless”? seems the turning point in the case. Moreover, if it 
is correct to assume that courts decide cases upon principles of law, and 
not upon the particular merits of each controversy, it is always not only 
relevant but absolutely necessary for a Court to consider the effect of a 
principle it adopts when generally applied. 
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Is tH1s LisEL? — More apouT Privacy.—A tutor tried for the 
murder of his pupil shot in the back, large amounts of insurance on the 
life of the man killed in favor of the wife of the tutor, and curious holes 
in boats which the pupil might have used, recently furnished the materials 
for a cause célébre, in Scotland, the Ardlamont Case, in which the charge 
against the defendant, Mr. Alfred John Mosnon, was found “ not proven.” 
Mme. Tussaud very naturally put up an effigy of Mr. Monson, and Louis 
Tussaud at Birmingham did the same. In London he was placed just 
within the turnstile where one pays 6d. to see the Chamber of Horrors, 
which is reached by descending a staircase, from the room where Mr. 
Monson keeps company with Pigott, Scott (a mysterious person also 
concerned in the Ardlamont case), Mrs. Maybrick, and relics and pictures 
of Napoleon. The Chamber of Horrors contains a representation of the 
“Scene of the Ardlamont Mystery.” At Birmingham, with either more 
politeness or more caution, he was placed opposite His Grace of Canter- 
bury and Prince Bismarck, and between the Royal Family and a group 
containing the Pope and Cardinals Vaughan and Logue, but in the adver- 
tisements his neighborhood was less pleasant ; for the public were invited 
to “see Vaillant, the Anarchist, and Monson, of Ardlamont.” 

Not satisfied with the experience of the law which he had already had, 
Mr. Monson sought injunctions preliminary to the trial of libel suits for 
these indignities, and got them from the Divisional Court, Matthew and 
Collins, JJ. (10 Times L. R. 199.) On trial of the appeal, however, new 
evidence pointed toward extraordinary conduct on the part of Mr. Mon- 
son, for it appeared that, not content with publishing a pamphlet about 
his case, and advertising to deliver lectures on the subject, he had prob- 
ably let a confidential friend offer to the proprietors of Mme. Tussaud’s 
to supply them with “the clothing and the gun which Mr. Monson was 
using at the time of Lieut. Hambrough’s death” and “‘a sitting by Mr. 
Monson to assist the portrait modeller.” (10 Times L. R. 227.) It being 
the practice of the English courts not to give an injunction against libels, 
unless in clear cases, action in favor of the plaintiff was after this out 
of the question. But for these reasons we have the opinions of five 
judges on the questions raised by the case, Collins and Matthew, JJ., 
below, and Lord Halsbury and Lopes and Davey, L. JJ., above; and of 
these last only Davey, L. J., resisted the temptation to go beyond the new 
evidence which settled the matter and discuss the whole case. 

It was attempted more or less successfully to treat the cases as raising 
purely questions of libel, neither counsel nor court meaning apparently 
to go beyond this, and as the effigy seems to have been considered not 
libellous er se, the discussion, apart from the new evidence, turned upon 
the consideration of the innuendoes. If the defendant meant that Mr. 
Monson had committed a murder (and the jury might well be allowed 
to give this such a meaning, Broom v. Gosden, 1 C. B. 728; Patch v. 
Tribune Association, 38 Hun, 368), undoubtedly the representation was 
libellous ; but had the plaintiff a case which justified injunction? Collins 
and Matthew, JJ., and Lord Halsbury thought that he had. Lopes, L.J., 
dissented from this view, and Davey, L. J., expressed no opinion. Taking 
into consideration the whole circumstances of the case, one could fairly 
say that, if this was the innuendo and if it were false, the representation 
was Calculated to bring the plaintiff into hatred, ridicule, and contempt ; 
but it seems that it would be equally fair to say that it is doubtful 
whether, considering that at the trial any mild innuendo would be op- 
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posed by a defence of truth, and any direct one, such as this, difficult of 
proof, there was here a case for the court to undertake the very delicate 
task of enjoining a libel, and it is perhaps more than doubtful whether, 
if solely this aspect of the case had been before the court, there would 
have been shown any such willingness to grant the injunction. 

But the chief interest of the case is brought into it by the fact that it 
borders so closely upon the law of Privacy that counsel and court, alike, 
seeking to discuss only the question of libel, let fall again and again 
expressions which show most clearly that a large part of the plaintiff’s 
real case is that, whatever the circumstances may be, it is outrageous to 
allow a wax-work figure of a person, who is not a public character, to 
be exhibited in a place like Tussaud’s, without the consent of the person 
thus pilloried. North, J., in Pollard v. Photographic Co., 40 Ch. D. 345, 
stated the difficulty squarely when he asked counsel, whether one could 
exhibit and sell copies of a photographic negative taken on the sly. 
He was answered that there would then be no trust, or confidence, or 
implied contract, and so no right to stop such a sale; but, as has already 
been pointed out in the Review, the weakness of courts for hiding 
judicial legislation under such implications has brought them substantially 
to a point where the implication is one of law and the contract fictitious. 
Only in phraseology does this differ from a right of privacy. Whether 
Mr. Monson’s pamphlet, his offers of lecturing, and the like, may not be 
taken to be a submission of the question to the public, and whether he 
may deny the public a right to see representations of the scene of the 
tragedy, and his picture, or effigy, when he is foolish enough thus to drag 
before it the history of the whole case, are questions which might of 
course be raised, if his right were squarely considered upon these grounds. 
But counsel and court slip rather than step into such considerations. 
“‘ Suppose,” says Coleridge, Q. C., “ you burnt a man in effigy. I submit 
that you could not bring evidence to show that he was in fact a ridiculous 
person. . . . There is a great distinction between a public and a private 
man.” Later Collins, J., asked him, “ You say it is impossible to exhibit 
a man of bad character without a libel?” ‘ Yes,’ was the answer, “when 
the object is to gratify the public curiosity by the exhibition.” And Lord 
Halsbury launches this well-merited invective against the people who 
refuse to let others alone. “Is it possible to say that everything which 
has once been known may be reproduced with impunity in print or 
picture, — every incident of a criminal or other trial be produced and its 
publication justified; and not only trials, but every incident which has 
actually happened in private life, furnish material for an adventurous 
exhibitor, dramatized perhaps, and justified, because, in truth, such an 
incident did really happen?” When counsel and court see the justice 
of the plaintiff’s case in such a light, even if Coleridge, Q. C., says that he 
treats it as “substantially . . . a case of ordinary libel,” outsiders may 
fairly ask: is this libel? Or is it an inarticulate recognition of the 
tendency to extend the rights of the person to cover the case of unwar- 
ranted and unauthorized representations ? 
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RECENT CASES. 


BILLs AND Norres — Fictitious Paygr. — The cashier of plaintiff bank drew 
checks on defendant bank payable to customers of plaintiff. The cashier then in- 
dorsed the checks in the names of the customers, which were put into circulation and 
paid by the defendant. é/d, these checks were in legal effect no different from 
checks payable to non-existing persons, because the names used were those of cus- 
tomers of the bank. Plaintiff is liable to defendant for the amount of the checks. 
Phillips v. Bank, 35 N. E. Rep. 982 (N. Y.). 

The case seems perfectly sound, and is well reasoned. As the court say: “The 
fictitiousness of the maker’s direction to pay does not depend upon the identification of 
the name of the payee with some existent person, but upon the intention underlying 
the act of the maker in inserting the name.” That is, if the maker intends to use a 
name in a bill he has drawn to realize money fradulently, he is in effect drawing it 
payable to himself, and his own indorsement in the assumed name passes good title. 
This way of working out the rights of the parties seems more satisfactory than the 
ordinary treatment of such bills as payable to bearer. 

BILLS AND NoTES — IMMATERIAL ALTERATIONS, — Purchasers of goods gave in 
payment therefor a note payable to the plaintiff bank (the respondents), all the parties 
to the sale going to the bank to get it discounted. To satisfy the bank, the vendor 
signed his name below those of the makers; but fearing he would be held on it as a 
maker he afterwards returned to the bank and persuaded the cashier to change the 
note, so as to make it payable to his order, and then indorsed it and guaranteed it on 
the back to the bank, erasing his signature from the face of the note. é/d, that as 
this alteration did not change the liability of the parties to the note, it was no defence 
to an action upon it. Reilly v. Trust Nat'l Bank, 35 N. E. Rep.1120 (TIl.). 

The decision is rather a striking instance of what will be deemed an immaterial 
alteration. The vendor before the note was changed was an anomalous indorser, and 
in those States where such an indorser is held to be a joint maker, it is submitted the 
decision must necessarily be against the plaintiff. In Illinois an anomalous indorser 
is presumably a guarantor, and there the alteration would not seem to increase the 
maker’s liability. On the general question as to what constitutes an immaterial altera- 
tion, see 2 Daniel Negot. Inst. 3 ed. § 1398 to § 1400, 1 Ames Cas. on Bills and 
Notes, p. 449. For the position of an anomalous indorser in Illinois see 1 Ames Cas. 
on Bills and Notes, p. 271, note ¢. 

CarrIERS, — Action for injunction, by a railway company against defendant, a hack- 
man, to restrain the latter from entering upon the grounds and station of the plaintiff to 
solicit passengers. /Yée/d, that section 34,c. 565, Laws of 1890, prohibiting carriers from 
giving “ preference for the transaction of business of a common carrier upon its grounds, 
etc., to any one of two or more parties competing in the same business, etc.,” does not 
apply to the present case, but only where the competing parties are “under contrac- 
tual relations” with the carrier; and that the plaintiff has the right to exclude the de- 
fendant from its grounds, when he is not under contract with a passenger. ew York 
Central & H. R. R. Company et al. v. Flynn et al., 26 N. Y. Sup. 859. 

It is difficult to see what force is left to the statute by this construction, but the scope 
of the decision is clear, to the effect that by common law a carrier may exclude a hack- 
man seeking to enter its grounds for the purpose of soliciting patronage. The same 
decision is reached in Railroad Company v. Tripp, 147 Mass. 35, which is cited and 
approved by the New York court. The true view of this question seems to be based upon 
the reasonableness of such a regulation made by a carrier, in the light of the carrier’s duty 
to the public to furnish ready means of access to its stations, and to facilitate the arrival 
and departure of its passengers and their baggage. The weight of authority appears to 
look with disfavor upon excluding certain hackmen and favoring others, as tending to 
inconvenience passengers and to create a monopoly resulting in increased hack-fares, 
etc. Railroad v. Langlois, g Mont. 419; Hack & Bus Company v. Sootsma, 84 Mich. 
194; Cravens v. Rodgers, 101 Mo. 247; McConnell v. Pedigo et al., 18 S. W. Rep. (Ky.) 
15; Steamboat Company v. Transportation Company, 10 So. Rep. (Fla.) 480. 

CONSTITUTIONAL LAW — AcT EXCLUDING CHINESE. — Hé/d, that an Act attempt- 
ing to prohibit Chinese from coming into the State is in conflict with that clause of 
the United States Constitution giving the general government authority to regulate 
commerce with foreign nations. x parte Ah Cue, 35 Pac. Rep. 556 (Cal.). 

This case decides correctly, it seems, a very interesting point. The court treat the 
question as too clear for extended argument. 
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CONSTITUTIONAL Law — CorporaTIons, — Hé/d, that an Act imposing on a rail- 
road corporation absolute liability for fires communicated by locomotive engines is not 
unconstitutional. Mathews v. St. Louis & S. F. Ry. Co., 24 S. W. Rep. 591 (Mo.). 

A former case in Missouri held that it was a constitutional provision to impose 
absolute liability on a railroad for all cattle killed. That decision would seem to 
require the present result because the fires in the engines are much more under the 
control of the company than are cattle in the fields along the line. 


CoNSTITUTIONAL LAW— INTERSTATE COMMERCE — UNREASONABLE CHARGES 
BY CARRIERS. — Plaintiffs brought suit in a State court against defendant, a common 
carrier, for charging unreasonable rates for transporting plaintiffs’ beef to other States. 
The suit was removed to the United States District Court by virtue of the citizenship 
of the parties. He/d, by Grosscup, Dist. J., that the suit could not be maintained. 
Plaintiffs could not avail themselves of the Interstate Commerce Act in a suit brought 
originally in a State court; and the common law of the State could not be applied, 
because charges for interstate carriage are a subject of interstate commerce requiring 
uniform regulation, and must be regulated exclusively by the law of the United 
States. Swift etal. v. Philadelphia & R. R. Co., 58 Fed. Rep. 858. 

For comment see p. 488, ante. 

CONSTITUTIONAL LAW — STATE CONSTITUTION — PROPERTY QUALIFICATION FOR 
OFFICE-HOLDERS. — Section 4 of Article 4 of the Constitution of West Virginia pro- 
vides that “no person except citizens entitled to vote, shall be elected or appointed 
to any State, county, or municipal office; but the governor and judges must have at- 
tained the age of thirty, and the attorney-general the age of twenty-five years, at the 
beginning of their respective terms of service; and must have been citizens of the 
State for five years next preceding their appointment.” Section 5 of the same article 
after prescribing a certain oath for office-holders continues: “ And no other oath, de- 
claration, or test shall be required as a qualification unless herein otherwise provided.” 
Section 8 of the same article provides that “the legislature shall prescribe by general 
laws the terms of office, powers, duties, and compensation of all public officers and agents, 
and the manner in which they shall be elected, appointed, and removed.” e/d, that 
these clauses do not restrain the legislature from prescribing further qualifications for 
office-holders in addition to those which they themselves contain; and that an Act of 
legislature requiring all members of municipal councils to be freeholders is constitu- 
tional. Brannon, J., dissenting. State v. McAllister, 18 S. E. Rep. 770 (W. Va.). 

This decision is in accord with what little authority there is on the subject. The 
cases relied on by the majority of the court in their construction of section 4 may be 
distinguished, as the dissenting judge points out, by the fact that the clauses there con- 
strued stop with the general provision that none but voters shall be office-holders, and 
do not contain any special qualifications for particular offices. But in view of the 
sound principle, which is the one applied by the majority of the court in the principal 
case, that State constitutions are to be construed as limitations and not as grants, it is 
clear that the section only forbids the legislature to expand the class from which offices 
are to be filled beyond the given limits, and leaves it free to contract that class at will. 


CONTRACTS — YEARLY HIRING. — Plaintiff was appointed janitor of a schaol 
building in September, 1878, by a resolution of defendant board of education. Reso- 
lutions of re-employment were passed in some years, and in others defendant was con- 
tinued in his position without any resolution, until 1888, when plaintiff began his. work 
in September, no resolution of re-employment having been passed. In October, defend- 
ants engaged another man as janitor. It was admitted that plaintiff had discharged 
his duties faithfully. e/d, that plaintiff was hired by the year and could maintain an 
action for breach of contract. Laughlin v. School District, 57 N. W. Rep. 571 (Mich.). 

It seems to be assumed that plaintiff was not a public officer and that this was a 
private contract. On that assumption the case is undoubtedly correct. Beeston v. 
Collyer, 4 Bing. 309; Williams v. Byrne, 7 Adol. & Ellis, 177; Sines v. Superin- 
tendents, 58 Mich. 503. But if plaintiff was a public officer, employed by the board 
under an ordinance, the decision might be otherwise. By defendants’ failure to hold 
an election in September, plaintiff would hold over. But his holding over would not 
cause the board to lose their right to elect another janitor subsequent to September. 
See Dillon on Mun. Corp., 4th ed., vol. 2, sect. 839, note 1. 


CORPORATIONS —- ASSIGNMENT FOR THE BENEFIT OF CREDITORS BY A FOREIGN 
CorRPORATION. — A New Jersey corporation, doing business in New York, becoming 
insolvent, made an assignment of all its property to the predecessors of the plaintiff 
for the benefit of all its creditors pro rata. Subsequently, personal property in New 
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York, belonging to the said corporation, was attached at the suit of a New York credi- 
tor, and the plaintiff brought trover against the attaching sheriff. The sheriff set up 
the laws of 1890, chap. 564, § 48, which provided that an assignment by an insolvent 
corporation shall be void. é/d, that the statute applied to domestic corporations 
only, and as the assignment was valid by the law of New Jersey, where the corpora- 
tion was domiciled, it is valid in New York as regards the personal property in ques- 
tion. Vanderpoel v. Gorman, 35 N. E. R. 932 (N. J.). 

CORPORATIONS — POWER OF FOREIGN CORPORATION TO DEALIN DoMESTIC REAL 
EsTaTE. — He/d, by the Court of Appeals of New York, that a foreign corporation 
chartered for the purpose of buying and selling real estate can give good title to land 
purchased by it in New York. Lancaster v. Amsterdam Co., 35 N. E. Rep. 964 (N.Y.). 

The court put their decision on the broad ground that it is not the policy of their 
State, so far as can be seen from its legislation, to restrict foreign corporations 
dealing in real estate any more than those engaged in other business. The courts of 
Illinois hold that it is the policy of their State to keep land out of the hands of corpo- 
rations, and their decisions are contra to the decision of the principal case. 


CRIMINAL LAW — JURISDICTION. — A statute of South Carolina made it an indict- 
able offence to “ administer to any woman with child, or prescribe or procure for any 
such woman... any medicine . . . with intent thereby to cause or procure the 
miscarriage or abortion of any such woman.” /é/d, under this statute the courts of 
South Carolina have jurisdiction over the defendant who bought drugs in another 
State and sent them to a woman living in South Carolina with intent to procure an 
abortion. State v. Morrow, 18 S. E. Rep. 853 (So. Car.). 

The decision seems correct. It is like the case of a man’s standing in one jurisdic- 
tion and shooting at and killing a man in another jurisdiction. In both the supposed 
case and the principal case, the offence was committed where the act took effect, and 
courts of that jurisdiction should have power to punish. The authorities on this 
subject, which are somewhat scanty, are collected in 1 Bishop, Crim. Law, 8th ed. 
§ 110. For acase of shooting, see 7 HaRv. Law REV. 239. 

EQUITY JURISDICTION — CONTROL OF PROPERTY PENDING INQUISITION OF Lu- 
NACcY. — He/d, that the Court of Chancery of Delaware, by special legislative grant, 
has jurisdiction of alleged lunatics from the very inception of the process by which 
their sanity or insanity is definitely ascertained, and has the power to suspend or 
supersede the control of the supposed insane person over his property ad interim. In 
ve Harris, 28 Atl. Rep. 329 (Del.). 

In England the Court of Chancery has no jurisdiction, strictly speaking, over the 
persons or property of non-adjudged lunatics, as such, and the chancellor of England 
only has jurisdiction of that class of persons as the representative of the king, as 
parens patria, by means of his sign manual. See Jn re Heli, 3 Atk. 634. So the 
Court of Chancery in Delaware does not ess this special authority as a part of its 
inherent, original, equitable jurisdiction, but derives it from the Legislature, as the 
chancellor of England derived it from the king. 

Equity JURISDICTION — RIGHT TO PRIVACY — PICTURE IN NEWSPAPER. — An 
injunction will lie against the publication of a picture of the plaintiff in the defendant’s 
newspaper, with an invitation to readers of the paper to vote on the question of the 
— of the plaintiff as compared with another person, whose picture is also 
published in such paper. Marks v. Joffa, 26 N. Y. Supp. 908. 

This question is discussed in 4 Harv. LAw REV. 193, in an article by Messrs. 
Warren and Brandeis, referred to by the court in its opinion. 

EVIDENCE —COMPARISON OF HAND-WRITINGS. — He/d, a writing specially pre- 
pared for the purpose of comparison is inadmissible on a question of genuineness. 
Hickory v. United States, 14 Supr. Ct. Rep. 334. 

The result seems sound on any view. The common-law view in England and many 
of the States was that if the paper was properly in evidence for some other purpose, 
a comparison between that and the contested paper could be made; otherwise, not. 
This has been changed by statute in England, and the opposite rule laid down by the 
courts in many States, — namely, that a paper may be put in evidence for the sole pur- 
pose of comparison. The Supreme Court decided, in Moore v. United States,91 U. S. 
271, that the common-law English view obtained in that court, but they treat this as a 
separate question. Itis submitted that courts holding either of the above views could 
reach this conclusion; for it would be very absurd for courts holding that no paper not 
properly in evidence for some other purpose could be the subject of comparison to la 
down the rule that one especially prepared could be so used. On the other hand, 
courts holding the opposite view might well say that such a paper could not be used 
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in this manner with fairness, because the very fact that it had been prepared for the 
sole purpose of showing that the other contested paper was a forgery, would exclude it 
from the category of fair specimens. It is difficult to see why the same result might 
not have been reached by considering simply the general rule, without dealing with the 
question as one not coming under it. For a discussion of the general rule and the 
result reached in various States, see Rogers on Expert Testimony, §§ 130, 131. 


EVIDENCE — PAROL EVIDENCE — CONSTRUCTION OF DEED. — W owned two ad- 
joining surveys, one called a “ Bounty,” and the other a “ Headright.” He conveyed 
the bounty to C, who executed a deed to plaintiff’s grantor, containing the following 
description: “ The undivided half of 1,280 acres of land situated in the southeast part 
of Falls County, on the waters of Big Creek, being the headright of W, and reference 
being hereby made to the patent of said W for the boundaries of said tract of land.” 
This description applied perfectly to the headright ; and with the exception of the word 
“headright ” it applied equally well to the bounty. é/d, that the title to the bounty 
could pass by this deed, for there was a latent ambiguity, and parol evidence was 
admissible to explain it. Key, J., dissenting. Minor v. Powers, 24 S. W. Rep. 710 
(Tex.). 

The majority of the court follow Patch v. White, 117 U. S. 213. The dissenting 
judge distinguishes that case on the ground that the description in that case did not 
exactly fit either lot. The opinion of this dissenting judge brings out neatly the real 
nature of the question before the court. Even he, who applies the so-called rule of 
evidence the most strictly, admits that the facts actually offered could be considered if 
they had one more fact to go with them, namely, that C was ignorant of the existence 
of the headright, and then the title to the bounty would pass under the deed. But if 
there were any rule of evidence excluding the facts offered, it must apply when they 
are offered with the additional fact, as well as when they are offered alone. The ques- 
tion, then, which the court passed on was not whether the facts could be considered, but 
whether on being considered they showed that C’s deed was made for a description of 
the bounty. It is submitted that this is the proper question in all these cases, and 
that the decisions should only differ according as the courts think the facts offered — 
leaving out, of course, the grantor’s declaration of his intention — prove that the de- 
scription was made for the lot claimed or not. It is further to be noticed that the 
decision in this case is incompatible with any such rule as is suggested by the opinion 
of Chief Justice Shaw, in Zucker v. Seaman's Aid Society, 7 Met. 188, to the effect that 
when there is something which exactly fits the description in the instrument the invest- 
ment can pass title to nothing else. 

EVIDENCE — PRIVILEGED COMMUNICATIONS — WAIVER OF PRIVILEGE. — Defend- 
ant was tried for perjury. Letters written to him by his wife, and given by him to his 
mistress, who in turn gave them to the district attorney, were offered in evidence by 
the State. Defendant objected on the ground that they were privileged, as confiden- 
tial communications from a wife to her husband. Hée/d, that when the husband made 
the letter public by giving it to another, the confidential character of the communica- 
tion was destroyed, and it may be put in evidence if otherwise admissible. Peopie v. 
Hayes, 35 N. E. Rep. 951 (N. Y.). 

The decision is sound. It is analogous to the cases where confidential communica- 
tions which have been overheard by third parties may be testified to by such parties. 
1 Greenlf. Ev. § 254, n. (2); Chamb.’s Best on Ev., c. 9, 535 (¢)- 

EvipENCcE — Res Gest. — Deceased, after being shot, ran out of the room, and 
meeting in the hallway his wife, who was coming to his assistance, made certain decla- 
rations as to who had shot him. é/d, that the declarations were not part of the res 
geste, and were therefore inadmissible. Parker v. State, 35 N. E. Rep. 1105 (Ind.). 

This case unnecessarily restricts the ves geste exception to the hearsay rule. It is 
much like Regina v. Bedingfield, 14 Cox C. C. 341, a case which is generally discredited. 
The evidence should be admissible if the declarations were in a fair sense contem- 
poraneous with the transaction, which is the subject of proof for the state of mind 
excited by the transaction, and the vivid realization of the circumstances must be sup- 
posed to continue for a short time and not to end abruptly with the event itself. The 
court appear to recognize this rule when they say that the transaction must not be so 
far past that the declarations amount to a narration, but they do not apply it correctly 
to the facts of the case, and are not supported by the current of authorities. 


HusBAND AND WIFE— TIME OF DISAFFIRMANCE OF DEED BY AN INFANT WIFE. 
—- A statute removed coverture as a disability to an avoidance of conveyances of land 
in which an infant wife has joined with her husband. é/d, the interest in dower is 
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inchoate until the death of the husband, and not until then does a right of action accrue 
to enforce it. So, notwithstanding the statute, the wife need not disaffirm within a 
reasonable time after reaching majority, but only after right to dower has accrued. 
McClanahan v. Williams, 35 N. E. Rep. 897 (Ind). 

It is submitted that the decision is wrong. If a wife, who is an infant, has an in- 
choate right of dower which she can grant before any right of action to enforce it has 
accrued, why is it not, in the absence of the disability of coverture, a right which can 
be disaffirmed upon reaching majority ? 

INSURANCE— DELIVERY OF POLICY — AUTHORITY OF AGENT. — M, an agent for 
a number of insurance companies, was instructed by the plaintiff to keep the insurance 
on his property up to a certain amount in reliable companies. Under this arrangement, 
M and the plaintiff had settlements, usually every month, when the premiums would be 
paid. One company having directed M to reduce its risk with the plaintiff, M, as a 
substitute, made out a policy for the plaintiff in the defendant company, which he noti- 
fied. The old policy had been deposited by the plaintiff in a bank as security, and M 
went there several times to make an exchange with the board by giving up the policy 
in the defendant company in return for the one that had been cancelled. But as the 
cashier, who had the custody of the policy, happened to be out each time M called, no 
exchange was made; though afterwards, meeting the cashier out of hours, he informed 
him of what he had done, and the cashier assented to the exchange. Before it was 
made, however, or the premium on the policy paid, the property was destroyed by fire. 
feild, that the company was liable, as M was the mere custodian of the policy for 
the plaintiff ; and that as general agent of the defendant, M had authority to waive the 
payment of the premium, which the customary monthly settlement showed was the 
case. Newark Machine Co. v. Keaton Ins. Co., 35 N. E. Rep. 1060 (Ohio). 

For a discussion of the principles on which this case is decided, see 1 May on 
Insurance, § 56. 

MUNICIPAL CORPORATIONS — LIABILITY FOR ToRT. — The city of Tacoma, having 
power to improve parks, and to regulate the use thereof, was licensed by the owner of 
land to occupy it as a park. By the negligence of the officers engaged in improving 
the park, the plaintiff was injured. Aé/d, that he could not recover against the city. 
Russell v. City of Tacoma, 35 Pac. Rep. 605 (Wash.). 

This case makes the correct distinction between the actions of the city which are for 
the public benefit and those which are for the corporate benefit, a distinction which 
the New York court failed to make in Speir v. City of Brooklyn, 34 N. E. Rep. 727. 
See 7 Harv. Law REV. 240. é 

PARTNERSHIP — ASSUMPTION OF DEBTs BY NEW FIRM— SURETYSHIP. — A part- 
ner gave notice to a firm creditor of his retirement from the firm and of the fact that 
the new firm had assumed the debts of the old one. Subsequently the creditor gave 
an extension to the new firm without the consent of the retiring partner. ¢/d, that 
by the arrangement the new firm and the retiring partner assumed the positions of 
principal and surety, and that an extension to the principal released the surety. a//v. 
Johnston, 24S. W. Rep. 861 (Texas). 

As between themselves, the retiring partner and the new firm became surety and 
principal, and notice to the creditor made it inequitable for him to treat them in any 
other way, as his substantial rights were not thereby affected. 

REAL PROPERTY — COVENANTS FOR TITLE— DEFECT OF TITLE APPEARING IN 
THE CONVEYANCE. — A agreed with a railway company for the sale to them, in fee, 
of land to which she derived her title under the will of X ; and on the construction of 
that will depended her ability to make a good title. The sale was completed by a deed 
which fully recited the will of X, and purported to convey the land in fee, and in 
which A entered into the usual covenants for title. e/d,in an action upon the cove- 
nants, that they extend to defects of title apparent upon the face of the deed, as con- 
tained in the will there recited. ‘The deed purported to convey an unincumbered fee- 
simple, and a vendor’s covenant extends to the title expressed to be conveyed to the 
vendee. Page v. Midland Railway Company, [1894], 1 Chan. 11. 

This decision is a most satisfactory one, overruling Hunt v. White, 37 L. J. (Ch.) 
326; and opposes the principle laid down in a recent Massachusetts case criticised in a 
note in 7 Harv. LAW REv., 429. In that case, a second mortgage purported to 
convey a fee, subject to the prior mortgage and to a certain right of drainage, and 
contained covenants for title, subject to the right of drainage. e/d, that the covenant 
extends to the first mortgage, and thus in effect insures against an incumbrance subject 
to which the conveyance is expressly made. The two cases are broadly distinguished 
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on the ground that in the one a fee-simple is purported to be conveyed, and in the other 
a fee-simple subject to the prior mortgage. Ayer v. Philadelphia and Boston Face Brick 
Company, 157 Mass. 57; 159 Mass. 84. 


REAL PROPERTY — COVENANT RUNNING WITH THE LAND.— A mill company own- 
ing land on a stream desired to dam the stream to forma mill-pond. They agreed with 
the town that they would build a new bridge over the stream and also new highway 
approaches thereto, and that they would keep the same in repair. Defendants were 
successors in title to the mill company and refused to repair the highway, where- 
upon plaintiff repaired it and brings an action for money paid. Hé/d, (overruling a 
demurrer to the declaration) that such a covenant may run with the land so as to bind 
the covenantor’s successors in title. Jnhabitants of Middlefield v. Church Mills Co., 
35 N. E. Rep. 780 (Mass.). 

The opinion in this case might have been more satisfactory. Judge Holmes says: 
“It is true that in general active duties cannot be attached to land. But there are 
some exceptions, and most conspicuous among them is the obligation to repair fences 
and highways.” And again “we do not deem it advisable to discuss the law in detail 
until the facts shall appear more exactly than they do at present.” It is submitted that 
this decision is open to criticism. The general rule is that the burden of a covenant 
will not ran with the land; to this there are, it is true, several exceptions; but in all the 
cases where the burden of a covenant has run with the land, there has been some con- 
nection, “some privity of estate,” between the parties to the covenant. In the principal 
case, no land was granted of which this highway was a part, and to which the covenant 
might be annexed; in fact, no interest would seem to exist other than a personal inter- 
est between the plaintiff covenantee and the original covenantor. From the facts of 
the case it does not even appear that the defendants were abutters on this highway. 
Tiedeman on Real Prop. (2d ed.) § 862, n. 5; 2 Washburn on Real Prop. (4th ed.) 
286-7; 1 Smith’s Leading Cases (gth Am. ed.), Notes to Spencer’s case. 


REAL PROPERTY — LEASE — FORFEITURE. — A made a lease to B, with C as 
surety. In the lease was a clause providing that if any of the covenants of the lessee 
were not performed, the lessor should have a right of re-entry, “ without such re-entry 
working a forfeiture,” and the covenants were to be performed as to payment of 
rent, although there was a re-entry. Covenants were broken. A re-entered, and now 
sues C on the contract of suretyship. He/d, A can recover the money covenanted to 
be paid,—not as rent, but as damages. Grommesv. St. Paul Trust Co., 35 N. E. 
Rep. 820 (IIL). 

The case is undoubtedly correct, and is interesting as showing the ingenuity of the 
attorney who drew the lease. The lessee by his own act has ended the estate, or jus- 
tified the lessor in so ending it; but he and his surety are liable on the contract to pay 
the amount stipulated as damages. 


REAL PROPERTY— LEASE—SURRENDER BY OPERATION OF LAW.— Defendant 
leased of Hance, plaintiff’s agent, office rooms for three years, and was prohibited by 
the terms of the lease from assigning or sub-letting. Defendant informed Hance that 
he was going to vacate and would get another tenant. Hance said that he had a 
scheme of renting the rooms, and objected to defendant’s procuring a tenant. This 
was March 20, and a few days later defendant gave Hance the key, having moved out. 
Hance made negotiations with various parties for renting the rooms, but did not suc- 
ceed, and put a sign “ Rooms to Rent” in the window June 1. He demanded rent of 
defendant some time in April. ¢/d, this was not a surrender by operation of law. 
Stern v. Thayer, 57 N. W. Rep. 329 (Minn.). 

This is a very close case, yet it seems rightly decided. The facts were, on the construc- 
tion of the court, that though Hance attempted to rent the premises again, he informed 
the defendant that he was responsible in case he could not rent, or if he was forced to 
rent for a smaller amount. This is precisely like the case of Auer v. Penn, 99 Pa. St. 
370. The closeness of thecase depends on the construction of the court as to the facts. 


REAL PROPERTY — PARTY WALLS. — Motion for the dissolution of an injunction 
forbidding the defendent to tear down a party wall, in order to erect one better suited 
to his requirements. The wall was situated on the dividing line between the land of 
the plaintiff and that of the defendant, and had been used by them for more than twenty 
years. Ye/d, that the injunction must be dissolved. Either adjoining owner had the 
right to repair a party wall, or to tear it down to rebuild it; but must, in so doing, 
cause his neighbor as little inconvenience as practicable, and reimburse him for ex- 
penses necessarily incurred in protecting his property. Putsell v. Drovers’ and Mer- 
chants’ Nat. Bank, 28 Atl. Rep. 276 (Md.). 
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In the above case the court make no distinction between party walls owned in com- 
mon and those which are divided by the boundary line between the adjoining premises 
into two strips, each belonging to the person upon whose land it stands, and having 
an easement against the other strip for its support. The decision is in accordance with 
authority both in England and in the United States. “ As I have read the law from the 
statements of eminent judges, he [the tenant in common] has a right to pull down when 
the wall is neither defective nor out of repair,if he only wishes to improve it, or to put 
up a better or handsomer one.” Sir George Jessel, in Banks v. Stokes, 9 Ch. Div. 72. 


REAL PROPERTY — RESTRICTION AS TO USE OF PREMISES. — Part of the considera- 
tion in a deed of land was that the property should not be used for the sale of liquor. 
There was also a condition that if the prohibitory clause was violated, then the land was 
to revert to the grantor. The original grantee sold to defendant, who broke the con- 
dition. He/d, the land is forfeited to the original grantor, though “ heirs and assigns ” 
is not mentioned in the deed. Odessa Imp. Co. v. Dawson, 24 S. W. Rep. 576 (Tex.). 

This is an extension of the doctrine laid down in 66 Tex. 465. It is submitted that 
it is asensible one. The defendant is chargeable with notice of the contents of the 
deed containing the condition. The condition applies to the lot itself, and not to the 
grantee, in terms. The condition was part of the consideration, and the vendor pre- 
sumably received a smaller price than he would otherwise have taken. There seems to 
be no good reason for defeating the expressed intention of the parties when the pur- 
chaser has taken with notice of the restriction, as here. Hodge v. Sloan, 107 N. Y. 
244, and Upington v. Corrigan, 36 Hun, 320, favor this view. In Fuller v. Arms, 45 
Vt. 400, the court say, under somewhat similar circumstances, that all that passed to 
the grantee was the use of the land so restricted, and that the grantee could convey 
no more than he had. Carter v. Williams, L. R. 9 Eq. 678, tends to support the prin- 
cipal case. But see Wilson v. Hart, L. R.1 Ch. App. 463. 


REAL PROPERTY — WILLS — ATTESTATION BY HUSBAND OF LEGATEE. — Hé/d, 
that a statute making void a legacy to an attesting witness, does not apply to a legacy 
to the husband or wife of such witness, as there is not enough unity of interest between 
husband and wife to create in one a present direct or certain interest in a legacy to the 
other. Jn re Holt’s Will, 57 N. W. Rep. 219 (Minn.). 

Under similar statutes, Massachusetts has the same rule, based, however, upon the 
ambiguous and unsatisfactory authority of Hatfield v. Thorpe, 5 B. & Ald. 589; Sudii- 
van v. Sullivan, 106 Mass. 474. The contrary decision, having for its foundation the 
consideration of the difficulty sought to be avoided by the statute, is to be preferred, 
and is lawin Maine and New York. Winslow v. Kimball, 25 Me. 493; Fackson v. Wood, 
1 Johns. Cas, 163; and Fackson v. Durland, 2 ibid. 314 (N. Y.). 


STATUTE — HAWKERS AND PEDDLERS, WHO ARE.— Hé/d, a person who sells 
stoves by sample is not a peddler within the meaning of a statute imposing a tax on 
“every itinerant person or company peddling stoves.” State v. Lee, 18 S. E. Rep. 713 

N. C.). 

. The decision is clearly correct, and is in accord with the weight of authority. See 
note in 57 Am. Rep. 136. A peddler is one who carries with him the whole or a large 
part of his stock in trade, and not one who sells by sample. But see Graffty v. City of 
Rushville, 107 Ind. 502. Two recent cases in accord with the principal case are Village 
of Stamford v. Fisher, 35 N. E. Rep. 500 (N. Y.), and Hewson v. Inhabitants of Engle- 
wood, 27 Atl. Rep. 904. See note to the latter case in Green Bag, vol. 6, p. 96. In 
Machine Co. v. Gage, 100 U. S. 676, such a tax was held to be constitutional. 


TorTs— ACTIONABLE NUISANCE.—A rented property to B for the sale of liquor. 
The property was in a neighborhood where there were no saloons, but churches, schools, 
and quiet and orderly inhabitants. B had a license under the statute of the State to 
sell liquor. Plaintiffs brought this action against A and B for a nuisance, because a 
saloon next them had greatly lessened the rental value of their house, and was offensive 
to them. é/d, though the sale was under legislative sanction it created a nuisance, 
and a private person who is injured can maintain an action against both A and B. 
The license simply freed them of liability to the State. 

Howard, C. J., and Hackney, J., dissented on the ground that a business made law- 
ful by the statutes of the State is not, when properly conducted, actionable as a nui- 
sance. Haggart v. Stehlin, 35 N. E. Rep. 997 (Ind.). For a discussion of this case, 
see the Notes. 

TorT — CONSPIRACY — COMBINATION OF EMPLOYERS. — Defendants were mem- 
bers of different firms of builders and furnishers of building materials. The employees 
in the building trades struck for a reduction in hours of work per day, but demanded 
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that the former wages be continued. To resist this demand defendants and other 
firms united in an agreement to refuse to supply building materials to any firm which 
should accede to the demands of the employees. Plaintiff refused to join with the 
defendants, and undertook to continue sales of building material to those builders who 
had conceded the eight-hour day. Defendants tried to prevent him from so doing by 
persuading lumber dealers and others from supplying him with the necessary materials. 
Plaintiff brings this suit averring an unlawful and successful conspiracy to injure him 
in his business. e/d, (1) A combination of employers formed to resist an artificial 
advance in wages demanded by a combination of employees is lawful. (2) The methods 
used by defendants in this case do not amount to unlawful coercion. Cote v. Murphy 
et al., 28 Atl. Rep. 190 (Penn.). 

By the common lawof Pennsylvania, a combination of employees to secure an advance 
in wages, was a conspiracy, but by legislative enactment it was subsequently declared 
lawful. Plaintiff claims that as these statutes do not embrace employers, a combination, 
such as the one in this case, is by the common lawaconspiracy. The court, in an able 
opinion, draws the distinction between a combination of employers formed to reduce 
wages and one formed to resist an advance demanded. The element of an unlawful 
combination to restrain trade because of greed of profit to themselves or of malice 
towards plaintiff or others is lacking, and this is the essential element of common-law 
conspiracy in this class of cases. See Com. v. Hunt, 4 Metc. 111 ; Bowen v. Matheson, 
14 Allen, 499; Bohn Manuf. Co. v. Hollis, 55 N. W. Rep. 1119; Mogul S. S. Co. v. 
McGregor, [1892] App. Cas. 25. 

TorT — ABSOLUTE LIABILITY — INJURY TO PROPERTY BY WATER. — Defendants 
used in their brewery a large quantity of water for cooling beer and other purposes. 
This water after use was conveyed by a sewer box, built by defendants, down a street 
to a trough built by the city authorities. From this trough the water was discharged 
upon plaintiff’s land. /e/d,that defendants were liable for the injury thereby occasioned. 
Baltimore Breweries Co. v. Ranstead, 28 Atl. Rep. 273 (Md.). 

The defendant contended, in this case, that it was not liable unless the quantity of 
water so discharged was unreasonable and excessive. The court deny this, and say that 
‘the principles laid down in Fletcher v. Rylands, L. R. 3 H. L. 330, are conclusive as 
to defendant’s intention, the question being, not whether the quantity of water was 
excessive or unreasonable, but whether it didin fact come upon plaintiff’s lot.” In this 
country, there is much difference of opinion as to the soundness of the English rule, 
which the Supreme Court of Maryland follow in the principal case. 

TRuSTS— FAILURE OF EXECUTOR TO CREATE TRUSTS ACCORDING TO THE WILL. 
— A testator left his estate to his executor in trust with a request that his own invest- 
ments be continued so long as not detrimental to the estate. The income was to be 
applied to the use of the widow during her life. Upon her death the executor was to 
form four trust funds of $20,000 each for the testator’s four daughters and pay over the 
residue to his two sons. The executor had the option of paying the trust legacies for 
the daughters in money, and then investing it, or setting apart securities out of the 
estate of equal value. The widow received the income of the estate during her life, 
but on her death the executor did not form the four trust funds but kept the estate i” 
solido, paying to each daughter the interest on $20,000, and to the sons the balance of 
the income. Between his death and the death of the widow the estate greatly increased 
in value. The sons claimed the residue of the estate after deducting $80,000 for the 
four daughters. He/d, the sons could not take the entire increase, but each daughter 
must be allowed to participate in it in the proportion her share of $20,000 bore to the 
value of the entire estate at the death of the widow. Monson v. N. Y. Trust Co., 35 N. 
E. Rep. 945(N. Y.). For a discussion of this case, see the Notes. 

TRusTs — POWER OF LEGISLATURE TO AUTHORIZE SALE BY TRUSTEES. — A tes- 
tator devised his house to a church for a parsonage. In course of time the surround- 
ings of the house became such that the intended use as a parsonage could not well be 
made. The General Assembly thereupon passed an act authorizing the church to sell 
the devised premises and invest the proceeds in a house lot more eligibly situated fora 
parsonage, to be held by the church upon the same trusts as the devised estate. eld, 
that such act is constitutional. Jn re Van Horne, 28 Atl. Rep. 341 (R. L). 

The decisions cited by the court, especially those in the cases of Sohier v. Hospital, 
3 Cush. 483, and Clarke v. Hayes, 9 Gray, 426, are conclusive of the correctness of its 
opinion. 
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REVIEWS. 


THE LAWS AND JURISPRUDENCE OF ENGLAND AND AMERICA. Being a Series 
of Lectures delivered before Yale University. By John F. Dillon, 
LL.D. Boston: Little, Brown, & Co. 1894. Octavo, pp. xvi. 
431. 

The main purpose of these lectures, as Judge Dillon says, is “to in- 
spire a patriotic . . . regard for the laws and institutions of our country, 
. . . and to exhibit the excellences of our legal system.” A book with 
such an object seems most welcome in days when the reaction from the 
old fetich worship of the common law is so strong. 

In giving an historical sketch of the most salient features in the 
growth of the English law, the author has written a most interesting 
chapter on the Inns of Court. Certainly, to readers whose knowledge of 
these institutions, so important in English history, is confined, as is the 
case with most, to dim ideas gathered from “ Pendennis,” these pages 
will prove valuable. The strongest impression one gets from them is the 
great stimulus an English student must derive from life in the Inns of 
Court in the midst of the greatest lawyers of the kingdom. However 
thorough a legal education we in America may have, it is marred by the 
lack of intercourse with older men of our profession, and narrowed by 
a life passed simply with young men of our own age and occupations. 

Judge Dillon makes the usual complaint about the rapid accumulation 
of law reports. He does not give Chief Justice Popham’s reason for 
the trouble : — 


“ Quaeritur, ut crescunt, tot magna volumina legis ? 
In promptu causa est, crescit in orbe dolus.” 


But he says this tremendous multiplication of reports is inevitable under 
a system of pure judge-made law, and he advocates codification as a 
solution of the difficulty. And by codification is not meant an attempt 
to cover all imaginable transactions by statutory rules. He would favor: 
(1) Codification of portions of the law involving the more important and 
customary business relations, — such codification as is seen in the Eng- 
lish “ Bills of Exchange Act ;” (2) statutory interference where the law is 
in great confusion, as in the law of partnership ; (3) remedial statutes for 
the many useless distinctions, survivals from the feudal system, between 
the law of real and personal property. Whether or not Judge Dillon is 
sound in his views, he gives plausible reasons for what is undoubtedly 
the present tendency of the law, and deprives the word “ codification ” 
of some of the horror it has for many minds. 

The book does not contain much original matter. Some of the gen- 
eral philosophizing in it is very conventional, and the style is at times 
unfortunately florid. It is, however, an interesting and suggestive book 
to any one who wishes to know the characteristics and needs of our 
law. Moreover, when Judge Dillon speaks about matters within his per- 
sonal knowledge, like the jury system, codification, or methods of legal 
instruction, one feels that respect for his words due to a strong man of 
long professional experience. 


A. N. H. 
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PRINCIPLES OF ComMON Law PLEapING. By J.J. McKelvey. New York: 
Baker, Voorhis, & Company. 1894. pp. xx. 193. 

The two standard works on Pleading are both excellent and satisfac- 
tory for their purposes, — Chitty as a well-arranged collection of author- 
ities for the practitioner, and Stephen as a clear and adequate statement for 
lawyers and for more advanced students. There is, however, a demand for 
a third kind of text book, one which shall state clearly for the beginner in 
terms adapted to his slight knowledge of the law, the elementary prin- 
ciples which at least every well-educated lawyer must know in order to 
understand the history of the law and the decisions made during the long 
period when common-law pleading ruled the forms and affected the sub- 
stance of the decided cases. This demand Mr. McKelvey has attempted 
here to supply. In Part I., some sixty-seven pages, he gives a clear 
statement of the essential principles of the different forms of actions, 
intended to make plain to the beginner the divisions into which the old 
remedies of this system of pleading naturally cast the substantive rights 
of action. In Part II., which occupies the rest of the book, he has fol- 
lowed the arrangement of Ames’s Cases on Pleading in treating of the 
steps subsequent to the declarations in the respective actions. The net 
result is a plain and easily understood summary of the law of pleading. 

The origin of the author’s interest in the subject is well known ; and 
this, although it bears no marks of being a second edition, is in great 
part a publication of the summary of pleading which was printed but not 
published by this author some years ago. The preface of this edition, 
while not mentioning that fact, acknowledges with apparent frankness 
the author’s debt to Prof. J. B. Ames, and the body of the book bears 
out the acknowledgment by the frequency of reference to Ames’s Cases. 
This debt to Professor Ames, owed and acknowledged by almost all the 
recent graduates of the school who have published books upon the law, 
moe Mr. McKelvey’s case of a somewhat greater degree and different 

ind. R. W. H. 





A TREATISE ON THE LAW OF MORTGAGES ON PERSONAL PROPERTY. By 
Leonard A. Jones. Fourth edition, revised and enlarged. Boston: 
Houghton, Mifflin, & Co. 1894. pp. xv. 886. 

Mr. Jones’s books are justly popular because of the way in which he 
goes over the ground, telling all the law statutory and common without 
becoming confused in the maze of decisions, criticising as well as merely 
stating the cases, and thereby rendering more efficient help than is given 
by those who simply reduce cases to propositions. His thoroughness in 
going over all the Jaw makes necessary frequent additions, which have 
averaged in this case about seventy-five pages to each new edition, and 
how necessary these additions are is neatly shown in this edition by a 
note to sect. 415, which sums up the history of the peculiar doctrine that 
a mortgagor’s possession of mortgaged goods with power of disposal 
makes the transaction fraudulent fer se. In 1881, when the first edition 
was published, the State courts or Legislatures which had settled the 
question stood fourteen in favor of the doctrine to thirteen against, in 
1883 they were twelve to seventeen, in 1888 sixteen to seventeen, and 
now in 1894 they are reckoned twenty to twenty. So also such matters 
as the provisions regulating the registry of mortgages of personalty and 
those regulating foreclosure, redemption, sale under powers, and so on, 
make necessary specific statement of the laws of the different States. 
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The constant changes must be noticed and the statements corrected up 
to a late date, so that frequent editions of such a book are necessary. 
This one contains not only additions to the matter and references to the 
recently decided cases, but also the references to all the regular reports 
of each case, new or old, so far as is practicable, thus greatly increasing 
the facility of reference. R. W. H. 





A TREATISE ON THE LAw OF BUILDING AND BuiLpincs. By G. Partlett 
Lloyd. Second edition, revised and enlarged. Boston and New 
York: Houghton, Mifflin, & Co. 1894. pp. l. 537. 

The first edition of this book seems to have met with success and the 
second now appears, brought down to date. While there is, of course, 
no law of Buildings in the sense in which there is a law of Torts or of 
Partnership, there is a great body of law here collected, so that one who 
has to do with buildings or their construction can turn readily to the 
authorities upon all the points which would naturally be raised in the 
course of such business. Mr. Lloyd has shown successful industry in 
bringing this law into a shape convenient for ready reference, and this 
edition should prove to be a good tool to work with. 

On the settled points of law it would seem that the statements con- 
tained in it may safely be relied upon, but an examination of the author’s 
statements of disputed points, such as the law of Fletcher v. Rylands, 
covenants (such as party-wall agreements) running with the fee, and 
others, indicates that a slight overconfidence in the unanimity of the 
courts of different States has led to an attempt to consolidate jarring 
decisions and so to obscurity. Either a bad instance of this or an excep- 
tion to the general accuracy is the statement of the law of fixtures, which 
is bad to the core. This, while not vital in a book which deals princi- 
pally with construction, mechanics’ liens, and the like, might well be 
corrected in future editions. But these places are few, and in the body 
of the book plain and accurate statements are the rule. R. W. H. 





A TREATISE ON THE Law OF Liens, Common Law, STATUTORY, EQUITABLE, 
AND MaritTimME. By Leonard A. Jones. Second edition, revised and 
enlarged. Boston: Houghton, Mifflin, & Co. 1894. 2 vols. 8vo. 
pp. xcix. 703, 770. 

This treatise first appeared six years ago, as the last of the author’s 
admirable series on the general subject of property securities. The seven 
volumes which comprise the series — four on mortgages, one on pledges, 
and two on liens — constitute a most comprehensive and judicious treat- 
ment of this branch of the law, of which Mr. Jones is now regarded as 
the ablest expounder. 

The new edition of this treatise on liens is timely. The classification 
is precisely the same. Much new matter has been added to the text 
relating to mechanics’ liens, and over twelve hundred new cases cited on 
this one topic. The arrangement of the authorities by States in alpha- 
betical order, both in the text and notes, affords an easy and ready 
reference to those who consult them. In 1893 the law of liens was 
changed in no less than fifteen States, and it is because of this frequency 
of legislation that the present edition will be welcome. Owing to minor 
changes, the size of the work is not materially increased. H. A. R. 





